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Foreword

The Swiss finance industry is going through interesting times. In addition to
the changing economic environment and political views on how to govern
financial market activities, the regulatory framework is about to be amended
in a fundamental and comprehensive way. No longer will regulation have a
mere sector-focused approach. Rather, henceforth, the financial markets legal
architecture will have a focus on different levels of regulation with the aim of
applying the same rules to similar products and services across the industry,
but certain sector specific acts will remain effective.

Niederer Kraft & Frey Ltd (NKF) is not only one of the oldest business law firms
in Switzerland, but it has also a very strong and recognised banking and fi-
nance practice. Partners of our firm are counselling clients on regulatory de-
velopments and act on expert commissions for new legislative proposals.
Therefore, regulatory developments and proposals prepared by the Federal
Administration are closely monitored by our practice groups.

The present publication is a joint effort of NKF's Banking, Finance & Regulatory
Team consisting, inter alia, in PD Dr. Sandro Abegglen, Dr. Frangois M. Bianchi,
Dr. Thomas A. Frick, Marco Hausermann, Dr. Adrian Kammerer and Dr. Bertrand
Schott (Partners), Andrea Huber (Counsel), Luca Bianchi and Dr. Urs Hofer
(Senior Associates), Thomas Hochstrasser, Christine Hohl, Dr. Martin Schaub
and Yannick Wettstein (Associates), Edi Bolliger and Nina Bremi (Junior Asso-
ciates). The publication does not intend to be a comprehensive discussion of
the new acts, but rather aims to provide an overview with a focus on what
Swiss and foreign market participants need to be aware of in view of the cur-
rently discussed proposals and developments.

The publication at hand is partly based on legislation that still is in draft form.
The publication takes into account all respective drafts and proposals pub-
lished until 1 May 2016. As these draft proposals yet have to be discussed in
and passed by the Swiss Parliament, they might change significantly during the
legislative process, so that developments will need to be monitored in the
months to come.

Zurich, May 2016
The Authors
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ACLA Federal Act of 22 March 1974 on Administrative Criminal
Law

AEI Automatic exchange of information

AIFMD EU Alternative Investment Fund Managers Directive
of 8 June 2011 (Directive 2011/61/EU)

AML Anti-money laundering

AMLA Federal Act of 10 October 1997 on Combating Money
Laundering and Terrorist Financing in the Financial Sector

AMLO Federal Ordinance of 11 November 2015 on Combating
Money Laundering and Terrorist Financing in the Financial
Sector

AMLO-FINMA  FINMA Ordinance of 3 June 2015 on Combating Money
Laundering and Terrorist Financing in the Financial Sector

APA Federal Act of 20 December 1968 on Administrative
Procedure

Art./ Arts. Article/Articles

BA Federal Act of 8 November 1934 on Banks and Savings
Banks

BIO-FINMA Ordinance of 30 August 2012 of the Swiss Financial Market
Supervisory Authority on the Insolvency of Banks and
Securities Dealers

BIB Basic information sheet (Basisinformationsblatt)

BIS Bank for International Settlement

BBI Bundesblatt

CcC Swiss Civil Code of 10 December 1907

Cccp Central counterparty

CDB 08 SBA Agreement on the Swiss Banks’ Code of Conduct with
Regard to the Exercise of Due Diligence 2008

CDB 16 SBA Agreement on the Swiss Banks’ Code of Conduct with
Regard to the Exercise of Due Diligence 2016

cf. confer/compare

CHF Swiss francs

clIs Collective investment schemes
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Frequently asked questions
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Federal Financial Services Ordinance

Federal Act of 19 June 2015 on Financial Market
Infrastructures and Market Conduct in Securities and
Derivatives Trading

Federal Ordinance of 25 November 2015 on Financial
Market Infrastructures and Market Conduct in Securities
and Derivatives Trading

Ordinance of the Swiss Financial Market Supervisory
Authority of 3 December 2015 on Financial Market
Infrastructures and Market Conduct in Securities and
Derivatives Trading

Federal Financial Institutions Act

Swiss Financial Market Supervisory Authority

Federal Act of 22 June 2007 on Financial Market
Supervision

US Financial Industry Regulatory Authority

Federal Act of 3 October 2008 on Intermediated Securities
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Financial Stability Board

Foreign exchange
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Global legal entity identifier system

High-net-worth individuals
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From Old to New: An Overview

It is important to note that the term “old” (Chapter I.A. below) refers to
the Swiss financial market architecture as in force up until the end of
the year 2015. As for the term “new” (Chapter I.B. below), we will refer
to the regulatory architecture after the full implementation of the three
new financial market acts (FINFRAG, FINIG, FIDLEG). With a view to the
timeline, it is further important to note that the first of these new acts,
the FINFRAG, has already been set into full force and effect as per
1 January 2016, while the FINIG and the FIDLEG are currently not expec-
ted to enter into force before 2018. Thus, the “current” Swiss financial
market architecture is a transitional one by featuring elements of both
the “new” as well as the “old” architecture.

The Old Swiss Financial Market Architecture

It is noteworthy that the regulation of the Swiss financial market started
as early as 25 June 1885 with the adoption of a supervision act on pri-
vate insurance companies that was repeatedly revised and restated and
finally resulted in the current Insurance Supervision Act of 17 December
2004 (ISA). In addition to this (public law) regulation of private insurance
companies, the Insurance Contract Act of 2 April 1908 (ICA) regulates
and will continue to regulate the (private law) relationship between
such insurance companies and their clients.

However, the most fundamental Swiss financial market regulation dates
back to the entry into force of the Swiss Federal Banking Act (BA) on
8 November 1934, which was the first significant attempt by Swiss leg-
islators to capture the complexity and importance of financial markets.
As with many financial market acts, the enactment of the BA was linked
to and driven by a crisis, in this case the Great Depression. Along with
the BA came the creation of the Swiss Federal Banking Commission
(SFBC) as the former supervisory body of banking institutions.

As in the sector of insurance and banking, subsequent sector-oriented
acts were legislated when a need for regulation in a specific sector be-
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came evident. Thus, an act on investment funds was passed in 1966,
ultimately leading to the current Collective Investment Schemes Act of
23 June 2006 (CISA). Similarly, by the adoption of the Stock Exchange
Act (SESTA) on 24 March 1995, stock exchanges and securities dealers
(other than those being or belonging to banks, whose respective activi-
ties were subject to the BA as so-called “indifferent business”) — previ-
ously subject to cantonal regulation — finally became subject to Federal
regulation (which was already considered as early as 1895).

As a consequence, the old Swiss financial market architecture has or-
ganically grown over time and used to be product- or sector-oriented to
a large extent. While some financial products, services and institutions —
in particular in the areas of banking, insurance, funds, and securities
dealing — were regulated by various separate acts and ordinances and
were at least until 2009 sometimes even subject to supervision by diffe-
rent supervisory authorities, other financial products, services, and insti-
tutions — such as in the areas of asset management, advisory services,
and structured products — remained entirely, or at least largely, unre-
gulated. Such regime did not only raise issues with regard to financial
conglomerates that offered products and services across different sec-
tors, but had also led to concerns with regard to the principle of “same
business, same rules”.

The CISA, taken as an example, did comprehensively (and will until the

entry in force of the FIDLEG and FINIG continue to) regulate the follow-

ing areas, however only in relation to collective investment schemes:

i. Mandatory licensing requirements for certain key actors as well as
the licensing conditions;

ii. product rules and requirements;

iii. transparency and documentation requirements;

iv. code of conduct duties at the point of sale; and

v. cross-border inbound offerings.

All of these areas are not well harmonised with the regulation of related
topics in other financial market acts. For example, while the cross-border
inbound offering of collective investment schemes is subject to Swiss
regulation, the same is currently not the case (at least in absence of
permanent physical presence in Switzerland) in connection with cross-
border inbound offerings of banking or securities dealing services.
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Figuratively speaking, the old architecture was based on a vertical pillar
model. With the entire house being the Swiss financial market, the leg-
islator deemed it sufficient to only build (i.e. regulate) certain pillars un-
der the old architecture. Each pillar has been given its own shape and form.
As such, plenty of empty spaces have remained in between those pillars.

A notable exception to this conceptual model is the FINMAG, whose
adoption established the Swiss Financial Market Supervisory Authority
(FINMA) — a single, integrated supervisory authority across different sec-
tors, which carries out the functions of the former SFBC, the Private In-
surance Supervision Authority and the Anti-Money Laundering Control
Authority. Similarly, the Anti-Money Laundering Act of 10 October 1997
(AMLA) and the National Bank Act of 3 October 2003 (NBA) regulate
and will continue to regulate issues of money laundering and financial
stability horizontally across different sectors.

The following chart serves as illustration of the old Swiss financial mar-
ket architecture:

NBA (2003)
(Financial Stability)

FINMAG (2007)
(Supervision)

—_
0
© (=]
c ()]
oD =
v c <
REQ ¢
o 2 A © = e
T — DU, (=] < o
Ao T xa = S £
AMLA (1997) Q< <l Sg3 S5
0 = —
(Money-Laundering) .- 33 & s =2
& a2 & (SRS ucs

The New Swiss Financial Market Architecture

After roughly 130 years of more or less unsystematic organic growth, it
was undoubtedly time to consider a re-design of the Swiss financial
market architecture. The effective launch of such considerations was not
entirely coincidental with the impact of the 2007 financial crisis, which
in many respects marked a turning point in the formerly liberal Swiss
financial market regulation.
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While a new architecture per se would not necessarily require substan-
tially new content (i.e. the pillars and beams to become bigger), the
now envisaged reform project will be accompanied by substantially new
content in certain areas — particularly in view of harmonizing Swiss reg-
ulations with existing and upcoming EU regulations, such as the Pro-
spectus Directive, MiFID Il and MIFIR, to ensure Swiss financial institu-
tions” access to the European market by (hopefully) fulfilling the equiva-
lency requirements under MiFID Il. However, the fear remains that the
new acts — and, in particular, the way how they will be implemented —
will provide for a supplementary Swiss finish in certain areas going even
beyond what is required under EU-financial market regulations. While
the regionally-oriented financial service providers would, of course, wel-
come any Swiss finish leading to a more flexible and less strict regime
as compared to EU regulation, larger Swiss financial services providers
may even regret such facilitations given that they will have to implement
processes ensuring full compliance with EU regulations anyway and any
Swiss law deviation thereto will simply add an additional layer of com-
plexity and lead to additional compliance costs. While the most notable
new content and differences to EU regulations will be discussed in the
corresponding chapters, this overview will focus on the re-design of the
architecture itself.

In contrast to the existing pillar model, the new Swiss financial market
architecture will, figuratively speaking, work with both vertical pillars
and horizontal beams. The principle idea is that areas suitable for a har-
monised regulation across different sectors should be carved out of the
vertical product- or sector-oriented regulations and incorporated into
the new horizontal financial market acts. The difference among the
horizontal financial market acts is that they each address a different
level of regulation: supervision, infrastructure (question of how the pro-
per functioning of the infrastructures used in relation to financial prod-
ucts may be ensured), institutions (question of who may offer which fi-
nancial products), point of sale (question of how financial products may
be offered) and products (question of what requirements apply on the
products offered). This level concept will, for example, facilitate subject-
ing certain financial service providers, such as client advisers, to point of
sale duties, while not introducing a licensing requirement at the institu-
tion level.
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The following four acts will constitute the core of this new horizontal

regulation:

i.  The Financial Market Supervision Act (FINMAG): supervision;

ii. the Federal Financial Services Act (FIDLEG): products'/point of
sale;

ii. the Financial Market Infrastructure Act (FINFRAG): infrastructure;
and

iv. the Financial Institutions Act (FINIG): institutions.

If the above concept had been followed strictly, very little would have
remained within the vertical acts. In fact, it was originally indeed the
intention to completely integrate both the BA as well as the SESTA into
the new horizontal acts (mainly into the FINIG and the FINFRAG)?2. Al-
though the integration of the BA would not have — at least not as per
the wording of the respective provisions — led to major material changes,
many participants in the consultation process voiced a fear that aban-
doning the concept of a separate BA may create unnecessary legal un-
certainties and potentially lead to unwanted material changes (e.g. by
having the same wording interpreted in another systematic context).
This fear combined with the fact that the BA is both of paramount im-
portance for the Swiss financial services industry as well as up-to-date
(having been subject to various major revisions recently) led the Federal
Council to rescind from its original intentions. Based on similar consid-
erations, the insurance sector will continue to be subject to its sector-
specific regulations and the ISA (and ICA) will therefore remain in place3.
As regards the funds sector, the CISA will face substantial carve-outs but
will continue to exist and to provide for certain product-specific regula-

Note that the products level will continue to be partly regulated by vertical acts

such as the CISA. Newly, the FIDLEG will, however, also provide for certain harmonised
requirements on product level (such as the prospectus obligation).

As regards the arguments for this initial intention, cf. FEDERAL DEPARTMENT OF FINANCE,
Explanatory Report to the Consultation Draft of the FIDLEG and the FINIG dated

25 June 2014, p. 23.

Different to the BA, the idea of completely or at least largely integrating the ISA

into the new horizontal acts was abandoned at a very early stage (well before elaborat-
ing and publishing the consultation drafts). The ICA regulating the (private law)
relationship between the insurance companies and their clients would not have been
much affected anyway.
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tions. Thus, the SESTA will be the only vertical act that will cease to exist
with the entry in force of all new horizontal acts.

In this context, it must be emphasised that there will either way be a
harmonization of the rules within the BA, CISA and the ISA, on one
hand, and the FIDLEG and FINIG on the other (e.g. as regards the licens-
ing requirements). Moreover, both service providers of the banking as
well as of the insurance sector may additionally be subject (either directly
or by way of reference) to the code of conduct duties of the FIDLEG.

The following chart illustrates the above described revised future “pil-

lar & beam” model:
NBA

FINMAG

FIDLEG

FINFRAG

FINIG

AMLA <
[+4]

SESTA

CISA
ISA/
ICA

The aims of the four horizontal acts as well as the level of regulation and
relationships governed by them can be summarized as follows:

Level:

Supervision (FINMAG)
Relationship:

FINMA - License Holders
Aims:

Adequate Governance of and
Enforcement Instruments by
FINMA

Level:

Financial Institutions (FINIG)
Relationship:

Institution (internal)

Aim:

Client Protection through
Licensing Requirements

Level:

Financial Infrastructure (FINFRAG)
Relationship:

Infrastructures — Participants —
Investors

Aim:

Reliability, Stability, Transparency
of the Markets/Equal Treatment
of Investors

Level:

Financial Services and Products
(FIDLEG)

Relationship:

Financial Service Provider - Client
Aim:

Client Protection through Code of
Conduct Rules/Level Playing
Field



From a conceptual point of view (not yet accounting for content), the
main advantage of the new architecture is that it will allow for greater
coherence and adherence to the principle of “same business, same
rules”. The fact that both the BA and the ISA will continue to stipulate
separate sector-oriented rules, also in areas which could have been in-
tegrated into one of the new horizontal acts, of course, bears the risk
that these advantages may not fully be achieved (even if harmonised).

A disadvantage, however, might be that market participants will be re-
quired to consult various acts to ensure compliance in their day-to-day
operations. For example, a company exclusively active in the fund busi-
ness (e.g.as an asset manager and distributor of funds), which under
the current regime does not need to consult many acts other than the
CISA and its implementing ordinances (note, however, that this comes
along with a need to consult and be aware of the corresponding FINMA
and the Swiss Funds & Asset Management Association (SFAMA) circu-
lars, public notices, fact sheets and FAQs as well), will now under the
new regime have to consult the FINIG and its implementing ordinan-
ces (regarding the organizational requirements on institution level), the
FIDLEG and its implementing ordinances (regarding code of conduct
rules when marketing funds to potential investors), the FINMAG (when
dealing with the supervisory bodies), and, finally, the CISA and its imple-
menting ordinances (for sector-specific regulations).
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Overview

The Federal Financial Market Supervision Act (FINMAG) entered into
force on 1January 2009 and is, therefore, not a new regulation. The
FINMAG was and will, however, be partly amended through the intro-
duction of the FINFRAG, FINIG and FIDLEG. Against this background, the
publication at hand will not focus on the FINMAG in general, but rather
on the afore-mentioned changes introduced to the FINMAG by way of
the three new financial market acts.

The Content of the Current FINMAG

The FINMAG established FINMA, a single, integrated supervisory auth-
ority across different sectors. FINMA carries out the functions of the
former SFBC (banking supervision), the Private Insurance Supervision
Authority (insurance supervision) as well as the Anti-Money Laundering
Control Authority (anti-money laundering supervision of financial inter-
mediaries). The creation of such integrated supervisory authority was
in line with similar developments in other European countries. However,
certain Swiss supervisory authorities remain and will continue to remain
outside and independent from FINMA, such as the Federal Audit Over-
sight Authority (supervision of audit firms), the Swiss Takeover Board
(supervision of certain areas of the SESTA, e.g. public takeover offers),
the Swiss National Bank (SNB) (which has a joint supervision mandate
together with FINMA in areas of financial stability), and the Federal
Gaming Board (supervision of casinos, etc.). Moreover, self-regulatory
organizations (SROs), such as the Swiss Bankers Association (SBA), the
Swiss Funds & Asset Management Association (SFAMA), as well as the
many SROs active in the area of anti-money laundering supervision of
not directly FINMA-supervised financial intermediaries play a key role in
Swiss financial market regulation. In particular, Art.7 para.3 FINMAG
allows FINMA to publicly acknowledge a directive issued by an SRO as
being a minimal standard and to declare compliance with such directive
mandatory for all affected market participants regardless of whether
they are members of the respective SRO. External prudential audit firms,



which are responsible for the first level of prudential supervision in
many areas and which will report relevant findings to FINMA (i.e. by way
of yearly prudential audit reports or reports on special investigations),
will also continue to play a key role in the general supervision setup?.

The FINMAG governs (i) the competences and structure of FINMA (Arts. 1
et seq. FINMAG), including its organization (Arts. 8-23 FINMAG), its en-
forcement tools (Arts. 24-37 FINMAG) and its co-operation with other
Swiss and foreign authorities (Arts. 38—43 FINMAG), (ii) the criminal
sanctions and the corresponding procedures in case of violations of cer-
tain key requirements under Swiss financial market regulation (Arts. 44—
52 FINMAG), and, finally, (iii) the applicable administrative procedures
and legal recourse system (Arts. 53 and 54 FINMAG). The content of the
FINMAG can be classified as formal finance law in contrast to material
finance law being set forth in the BA, SESTA, CISA, etc.

The Amendments of the FINMAG as Part of the Introduction
of the FINFRAG, FIDLEG and FINIG

Amendments made to FINMAG as Part of the Introduction

of the FINFRAG

The entry in force of the FINFRAG as per 1 January 2016 introduced a
series of amendments to the FINMAG. However, these amendments are
rather unrelated to the new Swiss financial market architecture or the
remaining content of the FINFRAG. They mainly concern the co-opera-
tion and exchange of information between FINMA and other Swiss or
foreign supervisory, regulatory, bankruptcy, and judiciary authorities
and are the result of both lessons learnt during the 2007 financial crisis
(namely, the inefficient cooperation among several competent authori-
ties from different nations impeding the development of solutions to
“too-big-to-fail” concerns) and the recent tax disputes between Switzer-
land and countries such as the US, Germany, France, etc. (specifically,
the narrow and rather restrictive framework of the existing Swiss ad-

Cf. for example the related IMF finding in IMF, Switzerland — Financial System Stability
Assessment: Reports on Observance of Standards and Codes, April 2014, p. 51: “FINMA
has sufficient inspection and investigation powers vis-a-vis supervised entities and other
persons, but has outsourced the exercise of these powers to a significant extent to audit
firms and investigating agents. [...] INMA’s own supervisory reviews are very limited.”
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ministrative assistance procedures resulting in either FINMA acting be-
yond the wording of the law or foreign authorities angered by the delay
and limitations of information received). Making concessions in the lat-
ter regard is also thought to increase the chances of the new Swiss fi-
nancial market architecture to be granted the desired equivalency attes-
tation by European authorities®.

The following elements of the respective provisions governing the ex-
change of information with foreign authorities are particularly notewor-

thy:

FINMA is newly entitled to spontaneously — thus, without a formal
request — exchange information with foreign authorities (mainly but
not limited to supervisory authorities); provided that such informa-
tion exchange exclusively serves the purpose of enforcing financial
market regulations and that the foreign authority is bound by offi-
cial or professional secrecy. While this widely corresponds to prior
FINMA practice, the recent amendments did relieve certain limita-
tions on such spontaneous exchanges imposed by Swiss case law
under the old regime.

Regarding the administrative assistance procedure provisions (which
are newly concentrated in the FINMAG instead of being spread
across different regulations), the most notable change is the option
granted to FINMA not to conduct a so-called “client procedure” or
at least not prior to the actual exchange of information. Such “client
procedure” is normally applied if the information to be exchanged
concerns or may affect a client — a client being defined as any per-
son or institution that is not itself subject to supervision (i.e. an
account holder, but arguably also an external asset manager®). The
affected client would normally have to be informed about FINMA's
decision prior to the actual exchange of information and would
have the right to appeal such decision within 10 days to the Federal
Administrative Court. In addition, such clients were granted a right

On the whole, cf. FEDERAL COUNCIL, Message on the FinfraG dated 3 September 2014,
BBI 2014, pp. 7610 et seq. and 7614, FEDERAL DEPARTMENT OF FINANCE, Explanatory
Report to the Consultation Draft of the FINFRAG dated 29 November 2013, p. 108.

Cf. Swiss Federal Court decision of 3 September 2001, BGE 127 11 323, c. 3b)bb).

A view neither shared by FINMA nor the FEDERAL COUNCIL (cf. FEDERAL COUNCIL Message
on the FinfraG dated 3 September 2014, BBl 2014, p.7616).



to inspection with regard to the original request of the foreign au-
thority by Swiss case law under the old regime. Thus, the old “client
procedure” not only potentially delayed the exchange of informa-
tion for months, but also provided the client with the necessary in-
formation to take concealment measures within the additional time
bought (i.e. destroying evidence or transferring assets). These inad-
vertent consequences were not only a nuisance in view of FINMA,
but have also been criticised by the International Monetary Fund
(IMF)”. Against this background, FINMA newly has the option not to
inform the client prior to the actual exchange of information if and
to the extent that such information may impede or frustrate the ef-
fective accomplishment of the foreign authority’s mission and gen-
erally not to grant a right of inspection with regard to the corre-
spondence of the foreign authority. A retroactively filed appeal by a
client may, in extreme cases, lead to a court ruling confirming the
illegality of FINMA's action. Thus, the proposed amendments mas-
sively limit clients’ rights to be heard, which is the reason why the
aforementioned case law did not follow the very same arguments —
then made by FINMA — that are now brought forward by the Federal
Council®.

iii. In recent years, information requests by foreign authorities directly
addressed to financial services providers with Swiss domicile or head-
quarters (but with activities, subsidiaries or branches in the jurisdic-
tion concerned) frequently triggered a difficult balancing act be-
tween the risk of infringing Swiss secrecy and sovereignty protec-

Cf. FEDERAL COUNCIL, Message on the FinfraG dated 3 September 2014, BBI 2014,

pp. 7613 et seq. and Financial System Stability Assessment (FN 4), p. 52: “The require-
ment to preserve client confidentiality consumes FINMA time and resources.”

Cf. also the corresponding recommendation on p. 63: “The authorities should pursue
the abolition of the strict client confidentiality requirements and the requirement to
inform the client of foreign authorities’ requests for information.”

Cf. for example the arguments made by FINMA and the respective counter-arguments
by the court in the ruling of the Federal Administrative Court of 22 March 2012,
B-6062/2011, c. 5. Like the Federal Council does now in its message on the FinfraG
(FN 7), the FINMA then used the argument of the clear violation of the IOSCO
Multilateral Memorandum of Understanding Concerning Consultation and Coopera-
tion and the Exchange of Information when granting a right of inspection. The
Federal Administrative Court, however, deemed it highly unlikely that such would truly
be the case.
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tion laws and the risk of being accused of withholding information
or of obstructing effective supervision and enforcement. In this re-
gard, the new Art. 42c FINMAG provides for an explicit legal basis
for an exchange of non-public information between a Swiss finan-
cial service provider and the competent foreign supervisory author-
ities — compliance with which would eliminate the risk of criminal
sanctions under the Swiss sovereignty protection laws (Art. 271
PC — Unlawful activities on behalf of a foreign state). Similar as with
information shared by FINMA, it is required that such information
exchanges exclusively serve the purpose of enforcing financial mar-
ket regulations and that the foreign authority is bound by official or
professional secrecy. In addition, a requirement stipulates that the
“rights of clients and third parties shall be preserved”. Hence, any
client or third party information will still need to be fully anonymised
or otherwise a secrecy waiver by such client or third party will need
to be obtained. FINMA always retains the right to be informed if the
information to be exchanged is of material relevance as well as to
veto any such exchange and to require the use of the normal judici-
ary and administrative assistance proceedings.

Proposed Amendments of the FINMAG as Part

of the Introduction of the FIDLEG

The latest draft of the FIDLEG only provides for certain minor amend-
ments to the FINMAG, i.e. the introduction of a provision pursuant to
which FINMA is the competent supervisory authority for ensuring com-
pliance with the FIDLEG (the latter is, of course, also the case with re-
gard to the FINFRAG and the FINIG).

In order to ensure coherence with the new register of client advisers
introduced by the FIDLEG, the separate register of insurance brokers as
per Art.42 ISA will be abolished. Instead, non-tied insurance brokers
will have to register in the register of client advisers. This change in the
registration concept will also address an expectation gap issue under
the current concept: As the current register of insurance brokers was
maintained by FINMA and as the therein registered insurance brokers
were entitled to designate themselves as being supervised (although no
ongoing prudential supervision was imposed by the registration), clients
of such insurance brokers frequently had misled expectations as regards



the extent and content of the FINMA supervision vis-a-vis insurance bro-
kers. For further details on the revised regime applicable to insurance
brokers, see Section VIII.B.2.

Proposed Amendments of the FINMAG as Part

of the Introduction of the FINIG

In contrast to the latest draft of the FIDLEG, the latest draft of the FINIG
provides for a series of significant amendments to the FINMAG. The fol-
lowing may be particularly noteworthy:

Clarifications regarding the regime applicable

to non-supervised institutions

Some of the amendments, and in particular the proposed new wording
of Art.3 draft FINMAG, serve as a clarification that financial services
providers that are only subject to a registration requirement and, in
particular, the client adviser registration requirement under the FIDLEG
(i.e. foreign financial services providers offering their services in Switzer-
land on a pure cross-border basis) will not be subject to FINMA supervi-
sion and, thus, not subject to FINMA's enforcement tools. In our view, it
is not entirely clear whether this also applies in relation to the possibility
of FINMA to issue an occupational ban pursuant to the new Art.33a
draft FINMAG?®. Such non-supervised financial services providers will,
however, both be subject to the criminal sanctions set forth in the (old
and new) Swiss financial market acts as well as the conduct duties of
the FIDLEG. It derives from this that even in the absence of prudential
supervision, compliance with prudential code of conduct duties by non-

While the wording of Art. 3 let. a draft FINMAG would imply that this instrument

is similarly limited to client advisers of supervised financial services providers, the com-
ments in FEDERAL COUNCIL, Message on the FIDLEG and the FINIG dated 4 November
2015, BBI 2015, p. 9073, however, rather imply the contrary. Extending the application
of this enforcement instrument also to non-supervised client advisers would also
make sense in light of the fact that the absence of an occupational ban is also one of
the registration requirements applicable to client advisers and given that client
advisers of supervised financial institutions would not need to be entered into such

a register this (negative) requirement would no longer serve any meaningful purpose
(those client advisers that would need to be registered could never be subject

to an occupational ban unless they had previously worked for a supervised financial
service provider).
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supervised financial services providers is thought to be achieved by the

following two means:

1. The threat of civil lawsuits (non-compliance with code of conduct
duties being a strong indication for a violation of the contractual
duty of care or loyalty);

2. the threat of criminal sanctions.

The latter was also one of the reasons why the FDF originally intended
to introduce far-reaching criminal sanctions going along with the new
conduct duties under the FIDLEG (even in case of mere negligence).
Confronted with both the resistance by the Swiss industry (argument:
inappropriate criminalization of an entire industry) as well as by the
Swiss Parliament in relation to similar provisions originally intended in
relation to the FINFRAG, the criminal sanction provisions were, however,
substantially mitigated as compared to the original drafts.

In addition, the client adviser registration requirements under the FIDLEG
aim to ensure that such non-supervised financial services providers (a)
know the applicable code of conduct duties before being registered
(adequate training requirement) as well as (b) will not obtain respectiv-
ely lose their registration in case they commit (or have committed) of-
fences against property or against Swiss financial market acts. While
FINMA will not be directly involved in this registration process, it will,
however, be responsible for the licensing and supervision of the respec-
tive registration authority.

New enforcement tools

FINMA will be granted the following new enforcement tools:

1. It will be empowered to demand the provision of collateral in case
of violations of financial regulations;

2. in case of non-observance of a FINMA decree requiring the imple-
mentation of measures to restore the lawful state of affairs, FINMA
will be entitled to take such measures itself at the defaulting party’s
cost and expense;

3. in addition to the already existing possibility to issue an occupational
ban vis-a-vis lead managers of financial service providers, FINMA
will be entitled to issue such an occupational ban vis-a-vis certain
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lower level employees, such as securities dealers, traders and client
advisers'?;

4. FINMA will henceforth automatically be provided by all Swiss civil
courts with a copy of any decision rendered in relation to disputes
between supervised institutions and their creditors, investors or cli-
ents (Art. 41a draft FINMAG).

Establishment of a new semi-public supervisory authority

One of the most notable changes the introduction of the FINIG will have
on the FINMAG and on the current supervisory architecture is, however,
that it will provide the legal basis for both the creation as well as the
governance of one or several new semi-public supervisory authorities.
These semi-public supervisory authorities will be responsible for the su-
pervision of all those individuals or institutions which will newly become
subject to prudential supervision under the new Swiss financial market
architecture (regular asset managers, trustees and precious metal trad-
ers'). The inspiration for such semi-public supervisory authorities appar-
ently came from the US, notably from the function held by the Financial
Industry Regulatory Authority'2.

The design of the new supervisory architecture in the areas concerned
will be two-tiered: The first tier being the new semi-public supervisory
authorities which will hold the direct supervisory responsibility over the
newly to be supervised individuals and institutions, while, in turn, FINMA
will be responsible for the licensing and supervision of these semi-public
supervisory authorities on the second tier. The choice of legal form and
internal organization will, in principle, be left to the supervisory author-
ity, but FINMA approval needs to be obtained in relation to the articles
of association and the organizational regulations as well as in case of

Cf. FN 9 regarding the question of whether this enforcement tool may also be applied

in case of client advisers of non-supervised financial services providers.

The term “precious metal traders” is used herein for simplification purposes. More
precisely, only trade examiners pursuant to Art. 42° of the Federal Act of 20 June 1933
on the Control of the Trade in Precious Metals and Precious Metal Articles (as amen-
ded by the entry in force of the FINIG) will newly be subject to supervision if and to the
extent that they, in addition to their examination activities, also engage in precious
metal trades on a commercial basis.

On the whole, cf. also the chart in Section IV.B.2 which illustrates the new supervisory
architecture.
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elections of members of the governing bodies. The oversight by FINMA
is, however, limited to ensuring the adequate organization and financ
ing of the new supervisory authorities as well as to monitoring whether
such an authority lives up to the public mandate vested. FINMA's over-
sight does, however, not include the right to interfere with the day-to-
day first level supervision process and activity. In this regard, the semi-
public supervisory authorities will be independent.

In the same context, it is for example noteworthy that these semi-public
supervisory authorities will also be entitled to issue and publish circulars
on the implementation of Swiss financial market acts. While FINMA will
have to approve all such circulars, Art. 43b para. 2 draft FINMAG explic-
itly states that approval may only be denied if the circular will result in
a potentially contradicting supervisory practice. A potential follow-up
guestion that may arise could, thus, be if institutions directly supervised
by FINMA that likewise offer asset management services (e.g. banks)
may (or even have to) apply and rely on circulars issued by the new semi-
public authorities mutatis mutandis and vice versa (e.g. because they are
confronted with a question only explicitly addressed in a circular by the
non-competent supervisory authority). Put differently, we will have two
different supervisors which will in certain areas be responsible for the
supervision of the same business and the question will be, how their
regulation in form of circulars as well as their supervisory practice will
interdepend.

Further, the semi-public supervisory authorities will be authorised to in-
crease the minimally required prudential audit frequency based upon
risk considerations and grant the institutions supervised by them a pru-
dential audit frequency of up to maximally four years — which would
result in reduced regulatory costs as compared to the institutions direc-
tly supervised by FINMA (at least one annual prudential audit required).
Finally, the semi-public supervisory authorities will be empowered with
the same supervisory and enforcement instruments as FINMA with the
exception of the occupational ban pursuant to Art. 33 FINMAG and the
instalment of an independent examiner pursuant to Art. 36 FINMAG.

Given that such semi-public supervisory authorities will also assume the
supervisory responsibility in matters of anti-money laundering, they will
replace and take over the responsibility of the current SROs in this area.



The reasons why FINMA was not mandated with direct supervisory re-
sponsibilities in this area were, inter alia, (i) the large number of the
newly to be supervised individuals and institutions (staffing and resourc-
ing problem of FINMA) — roughly between 2,000 and 3,000 licensing
applications are currently expected® —, and (ii) the fact that a semi-pub-
lic supervisory authority may provide for a more flexible and industry-
oriented and, thus, a more risk-adequate supervision process. However,
if and to the extent that no such new semi-public supervisory authority
will be available — because no organization has applied for or been
granted a respective license or because an existing authority had to be
wound up — Art. 57 para. 3 FINIG, nevertheless, assigns the regular asset
managers’ and the trustees’ supervision to FINMA.

Supervision of asset managers of Swiss occupational

benefits schemes

Newly, FINMA will also be responsible for the supervision of asset man-
agers of Swiss occupational benefits schemes given that they will be
re-classified as “managers of collective assets” as per the FINIG. FINMA's
supervisory responsibility will, however, be limited to their asset man-
agement activity and their compliance with Swiss financial market laws,
while compliance with occupational pension regulations will continue
to be monitored by the respective sector-specific supervisory authorities
on both cantonal and Federal level.

Key Differences to EU Regulations

The FINMAG provides the basis for a modern supervisory authority
(FINMA) endowed with similar competences, enforcement tools, and
responsibilities as compared to other EU supervisory authorities that are
constituted as a single, integrated supervisory body. That being said there
are some notable differences. For example, the Swiss supervisory model
is different from the twin-peaks approach applied in the UK where
supervisory and regulatory responsibilities are shared between the Finan-
cial Conduct Authority and the Prudential Regulation Authority. In con-

Cf. also SCHLEIFFER PATRICK/SCHARLI PATRICK, Supervision of Portfolio Managers and
Trustees, CapLaw 2016/1, p. 42 which estimate the amount to be approximately 2300.
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trast to certain EU supervisory authorities, FINMA does not have the
power to impose pecuniary administrative fines, such as those imposed
in the Adoboli case where the former UK Financial Service Authority
fined UBS, whereas FINMA did and could not impose any fine. The ad-
ditional creation of one or several new semi-public supervisory authori-
ties endowed with the supervision responsibility vis-a-vis regular asset
managers, trustees and precious metal traders will be similar to the US
concept in relation to the Financial Industry Regulatory Authority but
may differ from certain regimes in EU countries, where such financial
services providers are supervised by (fully) public authorities.

What Swiss and Foreign Market Participants Need
to be Aware of

All Swiss and foreign market participants, as well as their clients, need
to be aware of the increased cross-border exchange of information
among authorities as a consequence of the abolishment of certain limi-
tations in the current Swiss administrative assistance procedure in the
area of financial market regulation. This approach is consistent with the
same increase in exchange of information in the areas of anti-money
laundering or judicial assistance in criminal matters, most notably in re-
lation to tax offenses.

Swiss financial service providers may newly profit from Art. 42c FINMAG
which provides a justification under Art. 271 PC to provide information
to foreign authorities, even if proceedings are pending, as long as no
third party data is affected.

All Swiss and foreign financial services providers should be aware that —
even in case their activity would not be subject to a licensing require-
ment and therefore not subject to FINMA supervision under the new
Swiss financial market acts — non-compliance with the new code of
conduct duties may lead to criminal sanctions and provide grounds for
civil claims.

The Swiss industry of regular asset managers should closely observe the
further process in the creation and setup of one or several new semi-
public supervisory authorities, the rules issued through such authorities
and should, if deemed necessary, participate in this process.
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and Market Conduct

in Securities and Derivatives
Trading — FINFRAG

Overview

The Federal Act on Financial Market Infrastructures and Market Conduct
in Securities and Derivatives Trading (FINFRAG), the Federal Financial
Market Infrastructure Ordinance (FINFRAV) and the FINMA Financial Mar-
ket Infrastructure Ordinance (FINFRAV-FINMA), which all entered into
force on 1 January 2016, provide, inter alia, for a consolidated and com-
prehensive set of rules for the supervision of financial market infrastruc-
tures (FMIs), the duties of financial market participants in derivatives tra-
ding, the disclosure of shareholdings, public takeover offers and market
conduct rules. The following section will focus on the new regulation of
FMIs and the regulation of the derivatives trading market. The other
areas of law have been transferred into the FINFRAG and its ordinances
from the SESTA and hence are largely existing law.

The new rules on the regulation of FMIs will, to some extent, replace the
current fragmented regime for FMIs consisting of provisions that can be
found in a variety of different acts (e.g. SESTA and NBA) and ordinances.

The core reason for the new FINFRAG is to align the Swiss regime of
regulating FMIs and derivatives trading with international standards, in
particular with EU regulations such as MiFID II, MiFIR, EMIR and CSDR, in
order to preserve Switzerland's global competitiveness.

The New Regime for Financial Market Infrastructures:

Consolidated — Revised - Internationally Aligned

Under the FINFRAG, the following categories are considered FMIs (Art. 2

FINFRAG):

i. Trading venues (stock exchanges and multilateral trading facilities
(MTFs) but not organised trading facilities (OTFs, see below));
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ii. central counterparties (CCPs);

iii. central securities depositories (CSDs);
iv. trade repositories (TRs); and

V. payment systems.

Organised trading facilities (OTFs) are not defined as FMIs but are never-
theless regulated under the FINFRAG and its ordinances, however, pri-
marily through its operators.

Which Swiss-based FMIs must be licensed by FINMA?

The following Swiss-based FMIs will need to obtain a license from FINMA

(Art. 4 FINFRAG):

i. Trading venues (i.e. stock exchanges and MTFs).

ii. For CCPs and CSDs, currently supervised under a bank license, the
FINFRAG will introduce tailor-made licenses. A license will be need-
ed irrespective of whether or not the relevant institution is deemed
systemically important.

iii. TRs(however, as of today, there are no TRs domiciled in Switzerland).

iv. Payment systems will be required to obtain a license only if this “is
necessary for the proper functioning of the financial market or the
protection of financial market participants and if the payment sys-
tem is not operated by a bank”.

An institution that meets all pertaining requirements as set forth in the
FINFRAG/FINFRAV will be entitled to receive the relevant license (Art. 5
FINFRAG).

Anyone who operates an OTF in Switzerland must be a Swiss bank,
Swiss securities dealer or Swiss trading venue (j.e. a Swiss stock ex-
change or MTF) or be recognised by FINMA as a foreign trading venue
(i.e. a foreign stock exchange or MTF). No authorization is required for
the operation of an OTF in Switzerland within a financial group if the
OTF is operated by a legal entity that (a) is controlled directly by a FMI
and (b) is subject to consolidated supervision by FINMA (Art. 43 FINFRAG).

Supervisory authorities: The regime will remain unchanged, i.e. FINMA is
the competent authority for the ongoing supervision of FMIs and opera-
tors of Swiss OTFs and, in case of systemically important FMIs, also the
SNB.
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What are the Recognition Requirements for Foreign Trading
Venues, CCPs and Trade Repositories?

Preliminary remark: Foreign payments systems and CSDs are not subject
to recognition by FINMA.

Trading venues domiciled abroad must obtain recognition from FINMA
before granting Swiss participants supervised by FINMA direct access to
their facilities (Art. 41 FINFRAG).

A CCP registered abroad must obtain FINMA recognition before it (a)
grants supervised Swiss participants direct access to its facilities; (b) pro-
vides services for a Swiss FMI or (c) enters into an interoperability agree-
ment with a Swiss CCP (Art. 60 FINFRAG).

FINMA shall grant recognition to a foreign trading venue or CCP (a) if the
foreign trading venue or CCP is subject to appropriate regulation and
supervision, (b) if the competent foreign supervisory authorities (1) do
not have any objections to the cross-border activity of the foreign trad-
ing venue or CCP, (2) guarantee that they will inform FINMA if they
detect violations of the law or other irregularities on the part of Swiss
participants and (3) provide FINMA with administrative assistance.

"

In addition, certain foreign trading venues can benefit from a “deemed
recognition process if FINMA finds that (1) the state in which the trading
venue has its registered office reqgulates and supervises its trading ven-
ues adequately and (2) if the competent foreign supervisory authorities
guarantee that they will inform FINMA if they detect violations of the
law or other irregularities by Swiss participants

Also, certain foreign CCPs may be exempt from the recognition require-
ment if this does not adversely affect the protective purpose of the
FINFRAG.

A Trade Repository registered abroad must obtain recognition from
FINMA before accepting reports in accordance with the FINFRAG for
derivatives transactions (Art. 80 FINFRAG). FINMA shall grant recogni-
tion (a) if the foreign trade repository is subject to appropriate regula-
tion and supervision, (b) if the competent foreign supervisory authori-
ties (1) do not have any objections to the cross-border activity of the
foreign trade repository, (2) guarantee that they will inform FINMA if
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they detect violations of the law or other irregularities by Swiss partici-
pants, (3) confirm to the competent Swiss financial market supervisory
authority that (i) forwarding of the data by it to other foreign authorities
is permitted only if, on transfer to a criminal authority, mutual assistance
in accordance with the Mutual Assistance Act of 20 March 1981 is pos-
sible and (i) FINMA, the SNB, other Swiss financial market supervisory
authorities and the Federal Electricity Commission have immediate ac-
cess to the foreign trade repository.

Mutuality reservation: FINMA may, even if the above criteria are met,
refuse recognition to trading venues, CCPs or TRs if their home state
does not grant Swiss trading venues, CCPs or TRs actual access to its
markets or does not offer them the same competitive opportunities.

The licensing and recognition requirements may be summarised as fol-
lows:

Organization  Trading OTFs CCPs CSDs Trade Payment

Venues Repo- Systems
(exchanges, sitories
Lic./Rec. MTFs)
License required? yes no, yes yes yes no, but...°
but...2
Recognition yes no¢ yes nod yes no

of foreign FMiIs /
OTFs required?

Systemically important FMIs are subject to special regulation/supervision.

2 The operator of an OTF operated in Switzerland must be a Swiss bank, securities
dealer or trading venue or a foreign trading venue recognised by FINMA pursuant
to the FINFRAG.

5 The Swiss Federal Council has been authorised and has made use of such authori-
zation in the FINFRAV to define specific duties for payment systems, namely
as regards operational aspects, security, own capitalization, risk diversification and
liquidity.

< Foreign OTFs may voluntarily apply for a recognition in Switzerland pursuant to
Art. 110 FINFRAV-FINMA in connection with Art. 41 FINFRAG for the purpose of
becoming an eligible foreign OTF for purposes of the platform trading obligation
for derivatives transactions.

9 Note: interoperability links (Interoperabilitdtsverbindungen) and access links
(Zugangsverbindungen) arrangements between CSDs (see n. (74)) need FINMA
approval.



What are the Recognition Requirements for Foreign Trading
Participants? (Art. 40 FINFRAG)
Foreign trading participants (remote-member license): The licensing re-
quirements for foreign participants, which currently only apply to secu-
rities dealers seeking membership on a Swiss Stock Exchange, will be
extended to any participants of any trading venues. In contrast to the
current regulation, foreign trading participants with a branch in Switzer-
land may also be able to obtain a remote-member license. The licensing
regime introduced by the FINFRAG is slightly stricter as the requirements
are now as follows:

i.  The participant (1) is subject to an “appropriate” regulation and su-
pervision, (2) is subject to “equivalent” conduct rules, recording and
reporting duties and (3) ensures that any such activities are sepa-
rated from activities of its Swiss licensed entities (if any); and

ii. the foreign supervisory authority (1) has no objection to the partici-
pant’s activity in Switzerland and (2) provides administrative assis-
tance to FINMA.

Further, FINMA may refuse to grant a license in case the home state of
the foreign participants does not grant reciprocal rights.

What are the General Requirements/Duties?

(Arts. 8-21 FINFRAG)

The FINFRAG provides for a variety of general requirements and duties

FMIs will be subject to, including the following:

i.  FMis will be required to maintain an adequate organization and meet
the “fit-and-proper-test”.

i. They will need sufficient requlatory capital and liquidity, both on a
stand-alone and on a consolidated basis; the Federal Council will
determine the minimum requirements.

iii. A legal entity will be allowed to operate only one FMI at a time,
except for (1) stock exchanges who may operate also an MTF and
(2) for CSDs, which may run both a securities settlement system
and a central securities depository. Ancillary business activities may
trigger both license/approval and capital/liquidity requirements.

iv. The outsourcing of substantial tasks, such as the risk management,
will require prior approval by FINMA.
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v. The FINFRAG further provides for duties relating to the business
continuity (strategy, technical systems).

vi. FMIs will be required to provide non-discriminatory and open access
to their services and will be subject to documentation and disclo-
sure duties.

What Additional Rules Apply to Systemically Important FMIs?
(Arts. 22-24 FINFRAG)

The previous regime applicable to systemically important FMIs has been
transferred into the FINFRAG, and the authority to establish the details
will remain with the SNB. The scope of information FMIs will be required
to provide to the SNB will be extended.

Recovery and resolution planning: The FINFRAG provides for a duty of
systemically important FMIs to prepare a recovery plan (Stabilisierungs-
plan) that describes the measures to be taken in case of a crisis for ensur-
ing a continuation of systemically important business processes. FINMA
will, on the basis of the recovery plan, prepare a resolution plan (Ab-
wicklungsplan) describing how an ordered restructuring or winding-up
of a systemically important financial market infrastructure may be car-
ried out.

Trading Venues (Stock Exchanges and MTFs) and OTFs

(Arts. 26-41 FINFRAG)

Stock Exchanges are defined as facilities for the multilateral securities
trading where securities are listed, whose purpose is the simultaneous
exchange of bids between several participants and the conclusion of
contracts based on non-discretionary rules.

MTFs have the same purpose as Stock Exchanges but do not offer the
service of listing securities (“listing” means the admission of securities to
trading on a stock exchange in accordance with a standardised proce-
dure whereby the stock exchange’s requirements regarding issuers and
securities are being verified).

OTFs are establishments for the (a) multilateral trading in securities or
other financial instruments whose purpose is the exchange of bids and
the conclusion of contracts based on discretionary rules, (b) multilateral
trading in financial instruments other than securities whose purpose is



the exchange of bids and the conclusion of contracts based on non-
discretionary rules or (c) bilateral trading in securities or other financial
instruments whose purpose is the exchange of bids, but which do not
qualify as stock exchanges or MTFs. OTFs are defined to, for example,
also cover internal multilateral trading facilities of banks. Operators of
an OTF will be permitted to trade on their platform securities for their
own account (Eigengeschéfte) but they have to ensure that client inter-
ests are comprehensively protected when conducting proprietary trans-
actions on the OTF operated by them.

Feature Trading Exchange of Rules Listing
bids

Tr. Venue

Stock multilateral simultaneously  non-discretionary yes
Exchange (bilateral possible)

MTF multilateral only simultaneously  non-discretionary no
OTF multilateral/ simultaneously  non-discretionary/ no

bilateral discretionary

Duties of trading venues and trading participants: Among various other
duties, the FINFRAG will require stock exchanges, MTFs and operators of
OTFs to provide pre-trading and post-trading transparency. The current
duty of stock exchange participants to record transactions and report
them to the trading platform will be extended to stock exchanges and
MTFs.

Central Counterparties (CCPs) (Arts. 48-55 FINFRAG)

As counterparty risks are not eliminated by interposing a CCP, but rather

concentrated, and the failure of a CCP is deemed to pose a greater risk

for the stability of the financial system than a system of bilateral trading,
the FINFRAG will subject CCPs to a comprehensive requlatory regime.

The main requirements CCPs will be required to meet under the FINFRAG

are as follows:

i. Obtaining collateral and determination of a “default waterfall”: In
order to mitigate credit and liquidity risks, CCPs will be required to
obtain adequate collateral from the participants, in particular in the
form of initial margin, variation margin and participation in a default
fund. The CCP will need to determine the “waterfall” of collateral
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proceeds and its equity in case of a defaulting participant (pursuant
to the requirements as set forth in the FINFRAG).

ii. Limited means of payment: CCPs and its participants will be required
to settle payments by transferring sight deposits at a central bank
or, if not possible or practicable, use a mean of payment with minor
credit and liquidity risks.

iii. Maintaining of liquidity buffer: The liquidity buffer, as further deter-
mined by the FINFRAG, will need to consist of cash or liquid financial
instruments bearing only minor market or credit risks.

iv. Adopting measures to mitigate risks arising from defaulting partici-
pants and segregation of accounts (as set out in the FINFRAG).

v. Segregation: CCPs must segregate their own assets from assets of
participants and segregate assets from different participants as well
as to offer participants to further segregate assets of indirect par-
ticipants.

vi. Portability: Finally, an important but complex requirement is that a
CCP must ensure that, in the event of a participant’s default, the
collateral and positions held by the participant on behalf of an indi-
rect participant can be transferred to another participant indicated
by the indirect participant.

Interoperability arrangements between CCPs will be subject to approval
by FINMA. In order to avoid restraints of competition, the FINFRAG re-
quires a CCP to accept the request of another CCP to enter into an inter-
operability arrangement, except if it would jeopardise a secure and ef-
ficient clearing.

Central Securities Depositories (CSDs) (Arts. 61-73 FINFRAG)

A CSD is a facility that operates a central custodian and/or a securities
settlement system. A central custodian is an entity for the central cus-
tody of securities and other financial instruments based on uniform rules
and procedures. A securities settlement system is described as a facility
that is based on uniform rules and procedures and that serves the pur-
pose of clearing and settling transactions in financial instruments, in
particular securities.

The primary task of a CSD is to ensure a proper and lawful custody, recor-
ding and transfer of securities. For such purposes it must set the dead-
lines for participants to settle their securities transactions in their system
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in line with international practices and its participants’ needs. The CSD
must also monitor whether transactions are settled within the allocated
deadlines and must impose contractually agreed sanctions in the event
of late settlement. Also it has to cover risks relating to the granting of
credit (in particular by obtaining collateral) and needs to maintain suffi-
cient liquidity, adopt measures mitigating a participant default and seg-
regate accounts.

A central element for cooperation between CSDs are so called link ar-
rangements (Verbindungen). They can be entered into between CSDs as
agreements relating to (a) the execution of payment and transfer orders
(interoperability links) or (b) the direct or indirect participation of a CSD
in another CSD (access links). Interoperability links and certain types of
access links between CSDs are subject to approval by FINMA.

A participant of a CSD must separate the securities, receivables and lia-
bilities of its indirect participants from its own assets, receivables and
liabilities with the CSD and those held in its own accounts. Indirect par-
ticipants must be given the option to keep and record securities, receiv-
ables and liabilities together with those of other indirect participants
(omnibus customer accounts) or separately (individual customer accounts)
with the respective consequences for the participant with respect to
margin requirements, costs and the level of protection granted by the
respective custody arrangement.

Trade Repositories (TRs) (Arts. 74-80 FINFRAG)

Similar to the description in EMIR, TRs under the FINFRAG are described
as institutions that centrally collect, manage and retain data relating to
derivative transactions.

TRs will be required to regularly disclose relevant transaction data. SIX
Securities Services AG intends to establish a FINMA registered TR domi-
ciled in Switzerland using the reporting technology of the London Stock
Exchange Group’s (LSEG) UnaVista platform. The SIX TR is expected to
go live sometimes in 2016,

Cf. <http://www.six-securities-services.com/en/home/trade-repository/project.html>,
last visited on 3 March 2016.
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Data access for Swiss and foreign authorities and private individuals is a
central piece of the regulation of TRs and the new legislation imposes
various obligations on how to deal with such data access and data trans-
missions, also in view of existing and potentially conflicting data protec-
tion and banking secrecy issues.

Payment Systems (Arts. 81 and 82 FINFRAG)
The FINFRAG describes payment systems as entities that clear and settle
payment obligations based on uniform rules and procedures.

The FINFRAG does not provide any specific duties relating to payment
systems, but authorises the Federal Council to do so if and to the extent
necessary to implement generally accepted international standards Ac-
cordingly, the FINFRAV provides for the following:

i. Clearing and settlement principles, for example: The payment sys-
tem shall specify the time after which a payment order is irrevocable
and may no longer be changed (finality) as well as when a payment
is settled. It shall settle payments in real time if possible, but at the
latest at the end of the value day.

i. Collateral, for example: The payment system is required to use ap-
propriate measures to cover risks arising from the granting of credit
and it shall accept only liquid collateral with low credit and market
risks.

iii. Fulfilment of payment obligations, for example: The payment sys-
tem shall enable the settlement of payments by transferring sight
deposits held with a central bank. If this is impossible or impractical,
it shall use a mean of payment which carries no or only low credit
and liquidity risks.

iv. Liquidity requirements.

v. Capital adequacy requirements for systemically important payment
systems.

The SNB may determine specific requirements for systemically important
payment systems.

Transitional Periods (Arts. 159-161 FINFRAG)

FMIs that are licensed or recognised already at the time the FINFRAG
entered into force (1 January 2016) must submit a new request for au-
thorisation or recognition within one year. The authorisation or recog-



nition procedure is limited to an assessment of the new requirements.
The FMIs may continue their activity until the decision on their request is
issued.

FMIs that need a license or recognition under the FINFRAG (but did not
need one under the current regime) shall report to FINMA within six
months since the FINFRAG entered into force. Within one year they
must satisfy the FINFRAG requirements and submit an authorisation or
recognition request to FINMA. They may continue their activity until the
authorisation or recognition decision is issued.

In special cases, FINMA may extend the deadlines set out above.

Special transitional periods apply for foreign participants of Trading Ven-
ues (Art. 160 FINFRAG) and interoperability agreements between CCPs
(Art. 161 FINFRAG).

New Regulation of Derivatives Trading (Arts. 93-119 FINFRAG)
The financial crisis revealed that the lack of transparency in the markets
for derivatives traded over-the-counter (OTC) can threaten the stability
of the entire financial system. Since then, international efforts have
been set in motion, in particular by the Group of Twenty (G-20) and the
Financial Stability Board (FSB), to improve transparency and stability in
the OTC derivatives market.

In order to safeguard the competitiveness of the Swiss financial centre,
strengthen financial stability, maintain the ability of Swiss market par-
ticipants to access foreign markets and to enable Swiss counterparties
to take advantage of certain exemptions granted under foreign regula-
tions (in particular under EMIR/MiFIR and the US-Dodd-Frank Act), it is
necessary for Switzerland to implement equivalent standards on deriva-
tives trading as fully as possible in parallel with other financial centres.

Definition of Derivatives and Derivative Transactions

OTC-derivatives were the trigger for the new regulations. OTC-derivatives
are (i) traded bilaterally between counterparties (i.e. not over a trading
facility), (ii) rarely standardised (and hence generally more complex),
(iii) often not cleared over a CCP and (iv) usually less collateralised. It is
important to note that the FINFRAG also partially subjects non-OTC de-
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rivatives (i.e. derivatives that are traded over a trading facility) to its
regulations.

The FINFRAG defines derivatives as financial contracts whose value de-
pends on one or several underlying assets (Basiswerte) and which are
not cash transactions (Kassageschéfte) (Art. 2 lit. ¢ FINFRAG, Art.2 pa-
ras. 2—4 and Art. 80 FINFRAV).

Exemptions (Art. 94 para. 3 FINFRAG): (a) Structured products (such as
capital-protected products, capped return, products and certificates),
(b) securities lending transactions, (c) derivatives transactions relating to
goods that (1) must be physically delivered, (2) cannot be settled in cash
at a party’s discretion and (3) are not traded on a trading venue or an
organised trading facility, (d) derivatives that are issued in certificated
form (Wertpapier) or as an uncertificated right (Wertrecht) and (e) de-
rivatives which are accepted in the form of a deposit (Einlage). As repo
transactions are generally not considered as derivative transactions, they
are not explicitly mentioned under the derivatives exemptions.

The FINFRAG delegates to FINMA the authority to specify in the FINFRAV
the derivatives that are subject to a clearing obligation (Abrechnungs-
pflicht) or trading obligation (Plattformhandelspflicht). FINMA has not
yet determined the relevant derivatives classes but it is expected that
they will largely follow those of the EU.

All derivatives transactions must be reported to a TR (Meldepflicht). For
OTC derivative transactions that are not cleared over a CCP authorised
or recognised by FINMA, certain risk mitigation obligations (Risikomin-
derungspflichten) apply.

Currency swaps or currency forward transactions are not subject to the
clearing obligation (Art. 100 para. 3 FINFRAG), the risk mitigation obli-
gations (Art. 107 para. 3 FINFRAG) or the platform trading obligation
(Art. 113 para. 3 FINFRAG). For such purpose, currency swaps or currency
forward transactions are deemed transactions for the exchange of cur-
rencies, irrespective of the settlement method, as long as an actual de-
livery is possible (Art. 84 FINFRAV).
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Counterparties Subject to the New Rules

Subject to certain exceptions (see further below re extraterritorial ef-
fects), the derivatives trading rules are generally applicable only to
transactions between parties domiciled in Switzerland (Art. 93 para. 1
FINFRAG). Foreign branches of Swiss counterparties will be treated as a
Swiss domiciled counterparty while Swiss branches of foreign counter-
parties (unless specifically subjected to the FINFRAG by the Federal
Council due to a lack of equivalent regulation abroad) will generally not
be subject to the FINFRAG.

Financial counterparties (FCs) are defined as counterparties profession-
ally involved in financial markets such as banks, securities dealers, (re-)in-
surance companies, parent companies of a financial or insurance group
or conglomerate, fund management companies, SICAVs, limited part-
nerships for collective investment schemes, SICAFs, asset managers of
collective investment schemes, pension funds (Vorsorgeeinrichtungen)
and investment foundations (Anlagestiftungen) (Art. 93 para. 2 FINFRAG).

Non-financial counterparties (NFCs) are all legal entities that do not qual-
ify as an FC which, for example, includes regular asset managers and
investment advisers (other than under EMIR) (Art. 93 para. 3 FINFRAG).

The FINFRAG introduces two sub-categories, i.e. small NFCs (Art. 98
FINFRAG) and small FCs (Art. 99 FINFRAG).

Small NFCs are NFCs that, for a period of 30 consecutive working days,
have a rolling average gross position (Durchschnittsbruttoposition) in all
relevant categories of OTC derivatives that is below:

i.  CHF 1.1 billion for credit derivatives (Kreditderivate);

ii. CHF 1.1 billion for equity derivatives (Aktienderivate);

ii. CHF 3.3 billion for interest derivatives (Zinsderivate);

iv. CHF 3.3 billion for currency derivatives (Wahrungsderivate), and

v. CHF 3.3 billion for commodity derivatives (Rohwarenderivate).

Positions for the reduction of risks (hedging) directly relating to the
NFC’s business or the liquidity or financial management of the NFC or
its group companies are disregarded for the calculation of the average
gross positions.
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These thresholds are very similar to the ones set by EMIR, whereby the
EU has set the thresholds at EUR 1 billion for OTC credit derivative con-
tracts and OTC equity derivative contracts and at EUR 3 billion for OTC
interest rate derivative contracts, OTC currency derivative contracts and
OTC commodity derivative contracts as well as other OTC derivative con-
tracts.

Small FCs are FCs that have a rolling average gross position (Durch-
schnittsbruttoposition) of all relevant outstanding OTC-derivatives for
the past 30 days period below CHF 8 billion.

Relevance of other group companies: If the counterparty is part of a
fully consolidated group, all of the intra-group OTC derivatives transac-
tions concluded by the counterparty or by other counterparties shall
also be factored into the calculation of the average gross positions.

Calculatory conditions: The following rules apply when calculating the

average gross positions of the outstanding OTC-derivative contracts:

i. The actual exchange rates shall be used;

ii. OTC derivative positions have to be taken into account also when
they are cleared on a voluntary basis;

iii. positions of Swiss and foreign fully consolidated group companies
have to be taken into account, irrespective of the domicile of the
holding company, if such group companies would qualify as FCs or
NFCs in Switzerland;

iv. changes to the nominal amount during the term have to be taken
into account if they have been pre-agreed at the beginning of the
transaction;

V. subsequent transactions linked to a hedging transaction of a NFC
are also considered as hedging transactions;

vi. a set-off is permitted for derivative positions that have the same
underlying asset, are denominated in the same currency and have
the same term — thereby reference interest rates of positions with
variable interest as well as the fix interest rates and the interest fix-
ing dates are identical as well;

vii. currency swaps and forward transactions, provided they are settled
on a payment versus payment basis, must not be taken into account.

A change of status from a FC/NFC to a small FC/NFC will become effec-
tive after a four months waiting period commencing with the exceeding
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of a relevant threshold unless it again meets the 30 working days
threshold test within these four months.

The classification of a party is its own obligation and counterparties may —
absent clear indications to the contrary — rely on confirmations of a
counterparty with regard to its status. Such declaration is valid with re-
spect to all obligations imposed under the new Swiss derivatives trading
rules. Counterparties changing their status must inform their counter-
parties in due time (fristgerecht) about such change (Art. 83 para. 2
FINFRAV).

The Swiss Confederation, cantons, communes, the SNB and the Bank
for International Settlement (BIS) will not be subject to the new rules on
derivatives trading (Art. 94 para. 1 FINFRAG).

The following counterparties will also not be subject to the new rules
(except for the reporting duty if a derivatives transaction is entered into
with such counterparts) (Art. 79 FINFRAV): (i) multilateral development
banks (e.g. the World Bank and the European Investment Bank),
(i) organizations, including social security institutions, belonging to the
Swiss Confederation, cantons or communes or for which the Swiss
Confederation, canton or commune in question is liable and provided
that they are not an FC, (iii) foreign central banks, (iv) the European
Central Bank (ECB), (v) the European Financial Stability Facility (EFSF),
(vi) the European Stability Mechanism (ESM), (vii) units of foreign states
that are responsible for or participate in the governmental debt mana-
gement and (viii) financial institutions that have been established by a
central government or a local government to grant promotional funds
(Férderdarlehen) based on a governmental order and on a non-competi-
tive and non-profit oriented basis.

Derivative transactions between central banks and units of foreign sta-
tes that are responsible for or participate in the governmental debt
management can be exempt from the reporting duties by the Swiss
Federal Council if they grant a reciprocal exemption to Swiss institutions.
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The following chart indicates the duties allocated under the FINFRAG to
the various regulated market participants':

Participants  Financial Small Non- Small
Counter- Financial Financial Non-
party (FC) Counterparty Counterparty Financial
(small FC) (NFCQ) Counterparty
Obligations (small NFC)
Clearing yes no yes no
Reporting yes yes yes yes

Risk mitigation -

operational risk yes yes yes yes
Risk mitigation -

. yes no yes no
valuation
Risk mitigation - o5 o5 o5 no
collateral y y y
Platform trading yes no yes no

Cross-border Transactions

Like the corresponding US and EU regulations, also the Swiss derivatives
trading legislation in some points is addressed to foreign counterparties.
For example, the clearing or platform trading obligations will also apply
in case of a transaction between a Swiss and a foreign counterparty if
the foreign counterparty would be subject to the clearing and platform
obligation if it were domiciled in Switzerland (“what if-test”) (Arts. 102
and 114 FINFRAG).

What are the Key Obligations under the New Derivative
Trading Rules?

With the new rules, the risks associated to derivatives trading will be
mitigated — the main risk being that counterparties cannot fulfil their
obligations. The FINFRAG implements four areas of regulation:

i. A clearing obligation;

ii. areporting obligation;

FEDERAL DEPARTMENT OF FINANCE, Explanatory Report to the Consultation Draft of the
FINFRAG dated 29 November 2013, p. 134.
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iii. risk mitigation measures for uncleared derivative transactions; and
iv. a platform trading obligation.

Clearing Obligation (Arts. 97-103 FINFRAG)

The primary risk mitigating measure will be the obligation that deriva-
tive transactions must be cleared through a FINMA authorised or recog-
nised CCP. FINMA may allow clearing through a foreign non-recognised
CCP in certain cases. If a CCP has only one or very few Swiss related
transactions, the recognition process may be disproportionate for such
CCP.

The types of derivatives subject to the clearing obligation will be deter-
mined and published by FINMA, but will nevertheless be based on the
basic principles set out in the FINFRAG (i.e. legal and operational stand-
ardization, liquidity, trading volumes, availability of pricing information
and associated counterparty risks).

Transactions involving small FCs/NFCs or counterparties will be gener-
ally exempt from the new rules. Likewise the Swiss Federation, cantons,
communes, SNB, BIS, multilateral development banks, social insurance
carriers are exempt from the clearing obligation. Furthermore, transac-
tions between parties that are (i) fully consolidated group members,
(i) subject to appropriate centralized risk evaluation, measurement and
control procedures and (iii) not entered into to circumvent the clearing
obligations, are also exempt from the clearing obligation.

Clearing in connection with derivatives is a process whereby the posi-
tions of the counterparties are established through the calculation of
the net positions by netting and the posting of collateral (margins) to
secure the net obligations. A CCP is an organization which enters in
between the two counterparties, on the one side as a buyer and on the
other side as a seller. A CCP must be able to model, measure and control
the risks of a derivative transaction, which is only feasible with standard-
ised derivatives. In other words, only standardised derivatives are suita-
ble for a clearing obligation through a CCP while non-standardised de-
rivatives will continue to be bilaterally cleared. Since a significant portion
of derivative transactions do not meet the criteria for a standardization,
the clearing obligation will not apply to them.
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The requirements for becoming a direct member of a CCP (a clearing
member) are high. Therefore, smaller FCs and most of the NFCs will
clear their transactions indirectly through a clearing member (indirect
participation).

At the moment there is only one CCP domiciled in Switzerland, the SIX
x-clear AG. However, the SIX x-clear AG is not primarily involved in the
clearing of derivative transactions; rather such market is dominated by
foreign CCPs such as LCH Clearnet Ltd or the Eurex Clearing AG, which
are classified as systemically important by the SNB'®.

For cross-border transactions, the clearing obligation will also apply in
case the foreign counterparty would be subject to a clearing obligation
if domiciled in Switzerland (“what if-test”).

Clearing can also be effected pursuant to the rules of another jurisdic-
tion if FINMA has recognised these foreign rules as being equivalent in
order to harmonise the various regulations. The EU and US regulations
have similar concepts in place (i.e. “equivalence” and “substituted com-
pliance”).

Risk Mitigation Measures for Uncleared Derivative Transactions
(Arts. 107-111 FINFRAG)

Derivative transactions not cleared through a FINMA authorised or rec-
ognised CCP will be subject to risk mitigating obligations consisting of
(i) operational and counterparty risk mitigation measures (i.e. timely con-
firmation of terms of derivatives transaction, portfolio reconciliation pro-
cedures, dispute resolving procedures and regular portfolio compression),
(ii) the daily valuation of the derivative at market prices and (iii) the ex-
change of appropriate collateral to mitigate the counterparty risk.

Transactions with counterparties generally exempt from the derivative
trading rules (i.e. the Swiss Federation, cantons, municipalities, SNB, BIS,
multilateral development banks, social insurance carriers) will also not
be subject to the risk mitigating measures because they do not create
risks that need to be specifically mitigated.

Swiss NATIONAL BANK, Annual Report 2013, p. 84.
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Except for transactions with small NFCs, the counterparties to non-
cleared derivatives transactions are required to exchange adequate col-
lateral (margins) and such collateral must be segregated from other as-
sets in order to allow for a swift and uncomplicated realization of the
collateral prior to the official liquidation of the counterparty. The col-
lateral consists of an “initial margin” (covering the counterparty default
risk and market fluctuations thereafter for the period until the replace-
ment transaction is entered into) and a “variation margin” that shall pro-
tect the respective counterparties from market price fluctuations in the
underlying assets after the trade has been entered into.

The requirement to post an initial margin applies only to counterparties
that have, at the level of a financial, insurance or other group, an aver-
age gross position (Durchschnittsbruttoposition) of non-cleared OTC de-
rivatives (including currency swaps and currency forwards) as per the
end of March, April and May of each year in excess of CHF 8 billion. The
collateral posting obligation then applies to such counterparties as from
1 September of such year until the end of August of the next year.

The posting of an initial or variation margin can be waived if the collat-
eral to be exchanged is less than CHF 500,000.-. Similarly, the posting
of an initial margin can be waived if such initial margin would be less
than CHF 50 million (for financial and insurance groups the CHF 50 mil-
lion threshold is calculated taking into account all group companies).

If certain criteria are met, group internal transactions will be exempt
from the obligation to post collateral. Although foreign counterparties
cannot be directly obliged to post collateral to a Swiss counterparty, it is
the Swiss counterparty that will need to ensure that it receives adequate
collateral, otherwise it is not allowed to conclude the transaction.

Operational risk mitigating measures are, for example, the timely confir-
mation of terms and conditions of the derivative transaction or the im-
plementation of appropriate procedures for the reconciliation of portfo-
lios as well as the timely detection and settlement of potential disagree-
ments between the parties.

Derivative transactions must further be valued daily on the basis of ac-
tual prices. If market conditions do not permit a valuation at market, a
valuation based on appropriate models recognised in practice will be
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permitted. Beside the generally exempt counterparties, transactions with
small FCs and small NFCs are also exempted from the daily valuation
obligation.

Reporting Obligation (Arts. 104-106 FINFRAG)
The key terms of all derivative transactions (except for transactions be-
tween small NFCs) must be reported by a counterparty and, if cleared,
by the CCP to a FINMA approved or recognised TR.

The reporting obligation is being allocated among the market partici-

pants as follows:

i. Inthe case of transactions between a FC and a NFC: the FC;

ii. inthe case of transactions between two FCs: (a) the FC which is not
small or (b) the selling counterparty in the case of a transaction be-
tween two non-small FCs or between two small FCs whereby it shall
be determined in accordance with market practice and recognised
international standards who the selling party is;

iii. the counterparty which has its registered office in Switzerland if the
foreign counterparty does not report.

In the event of a transaction between NFCs, paragraph (ii) and (iii) above
apply by analogy.

If transactions are entered into with counterparties that are exempt
from the derivative trading regulations, the non-exempt counterparty
must report.

If the transaction is cleared centrally, the report has to be submitted
by the CCP. If a recognised foreign CCP does not submit reports, the
reporting duty shall remain with the counterparties; the counterparty
closer to the CCP in the CCP-participants chain shall be obliged to make
the reporting.

The reporting obligation can be delegated to third parties and if there is
no TR, the Federal Council shall indicate the body to which the report is
to be submitted.

Counterparties and CCPs will need to ensure that the details of any de-
rivative transaction they have concluded and any amendment or termi-
nation of the transaction are reported to a TR. The details will need to
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be reported no later than the working day following the conclusion,
amendment or termination of the transaction.

The FINFRAG sets out the minimum content of the report while annex 2
to the FINFRAV sets out the content of the report in more detail. Given
the aim to achieve better transparency, efficiency, integrity and the rec-
ognition of risks by implementing the reporting obligation, it is abso-
lutely essential that the data delivered to the TRs globally can be effec-
tively and efficiently shared, assembled and evaluated. This requires that
the involved parties to the transaction and the type of the transaction
are clearly identifiable and that the format is globally agreed upon and
used by all TRs.

The Regulatory Oversight Committee (ROC), a stand-alone committee
established following the recommendations of the FSB and subsequent
endorsement by the G-20, oversees the Global Legal Entity Identifier
System (GLEIS) pursuant to which a standardised identification system is
being globally implemented by means of the so-called legal entity iden-
tifier (LEl), a 20-digit, alpha-numeric code that connects to key reference
information and enables the clear and unique identification of compa-
nies participating in global financial markets.

As part of the ongoing effort to improve the OTC derivatives infrastruc-
ture, the International Swaps and Derivatives Association (ISDA) has also
developed a plan to define a standardised taxonomy (classification) for
OTC derivatives and develop unique product identifiers (UPIs) with
the aim of supporting regulatory mandates to increase transparency
through public and regulatory reporting. If no UPI is available, the /SIN
number or, if no ISIN number is available, the alternative instrument
identifier (All) provided by ESMA. Finally if no All is available, the ex-
change product code allocated by the trading venue shall be used for
the identification of the product.

The reporting of information about derivatives transactions by Swiss
parties to foreign TRs raises data confidentiality and professional secre-
cy issues. The FINFRAG states that the reporting of such data to foreign
TRs is generally permitted so that no permission pursuant to Art. 271 of
the Swiss Penal Code (PC) (regarding unlawful activities on behalf of a
foreign state) will be necessary in each case. However, a consent/waiver
must be obtained if the data delivered abroad contains personal data.
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Platform Trading Obligation (Arts. 112-115 FINFRAG)

Once enacted, standardised derivatives may need to be traded over a
FINMA authorised or recognised platform in order to enhance pre- and
post-trade transparency. Transactions with or among small FCs/NFCs
and, if certain criteria are met, group internal transactions will be ex-
empt from such obligation. FINMA will determine the scope of deriva-
tives subject to such obligation and take into account international stan-
dards, both of which will ensure some flexibility with regard to timing
and allow for the adaptation to international standards. The platform
trading obligation is not intended to become effective until such obliga-
tion has been imposed internationally (in particular in the EU).

Who Monitors Compliance with the Rules and what are the
Sanctions?

Compliance with the derivative trading rules will be examined by the
auditor of the respective counterparty and, in case of regulated finan-
cial institutions, in accordance with the applicable financial laws (Art. 116
FINFRAG).

Violations of the rules on derivatives trading can be sanctioned by a
penalty of up to CHF 100,000 (in case of an intentional breach) (Art. 158
FINFRAG). Negligent violations are not sanctioned.

Transitional Periods (Art. 159 FINFRAG, Arts. 129-133 FINFRAV)

Clearing obligation: The obligation to clear derivatives trades through

an authorised or recognised CCP starts, counted from the date when

FINMA publishes the relevant derivative category:

i. After 6 months for derivative transactions that are newly concluded
between parties that are participants of an authorised or recogni-
sed CCP;

ii. after 12 months for derivative transactions that:

1. are newly concluded between a participant of an authorised or
recognised CCP and other FCs that are not small, or
2. are newly concluded between other FCs that are not small;

iii. after 18 months for all other derivative transactions that are newly

concluded.

Reporting obligations: The derivatives transactions reporting obligation
towards a TR authorised or recognised by FINMA will become effective
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only after FINMA authorised/recognised the first TR. Thereafter, the fol-

lowing transitional periods apply to the trade reporting obligations:

i.  Within 6 months for open derivatives transactions where the party
obliged to report is not a small FC or a CCP,;

ii. within 9 months for open derivatives transactions where the party
obliged to report is a small FC or a NFC which is not small;

iii. within 12 months for open derivatives transactions in all other cases.

For transactions concluded over a trading venue or an OTF, the above
deadlines are extended by an additional period of 6 months.

To date, no TRs have been authorised/recognised by FINMA. SIX Swiss
Exchange intends to establish a FINMA registered TR domiciled in Switzer-
land. According to the SIX website it is expected that the system will be
available by July 2016".

Risk Mitigation Obligations: For the operational and counterparty risk mi-
tigation measures (i.e. timely confirmation of terms of derivatives trans-
action, portfolio reconciliation procedures, dispute resolving procedures
and regular portfolio compression), the following effective date mecha-
nism apply after the FINFRAV having become effective (i.e. 1January
2016):

i. After 12 months for outstanding derivatives transactions among
counterparties that are not small as well as for outstanding deriva-
tives transactions with a small FC;

ii. after 18 months for all other then outstanding derivatives transac
tions.

The obligation to make a daily valuation of the derivative at market prices
will become effective, for all then outstanding derivatives transactions,
12 months after the FINFRAV having become effective (i.e. 1 January
2017).

The obligation to exchange appropriate collateral to mitigate the coun-
terparty risk will only apply to transactions with counterparties once and
if such counterparties have become subject to the following obligations:

Cf. <http://www.six-securities-services.com/en/home/trade-repository/project.html>,
last visited on 3 March 2016.
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i. The obligation to exchange variation margins (Nachschusszahlungen)
will become effective:

(A) As from 1 September 2016: for counterparties whose aggregate
month-end average gross position (aggregierte Monatsend-
Durchschnittsbrutto-position) of non-cleared OTC derivatives at
the level of a finance or insurance group or another group (Kon-
zern) for March, April and Mai 2016 is greater than CHF 3,000
billion;

(B) as from 1 September 2017 for all other counterparties,

i. the obligation to exchange initial margin (Ersteinschusszahlungen)
applies to all counterparties whose aggregate month-end average
gross position (aggregierte Monatsend-Durchschnittsbruttoposition)
of non-cleared OTC derivatives at the level of a finance or insurance
group or another group (Konzern):

(A) For March, April and May 2016 is greater than CHF 3,000 billion:
as from 1 September 2016 until 31 August 2017,

(B) for March, April and May 2017 is greater than CHF 2,250 billion:
as from 1 September 2017 until 31 August 2018;

(C) for March, April and May 2018 is greater than CHF 1,500 billion:
as from 1 September 2018 until 31 August 2019;

(D) for March, April and May 2019 is greater than CHF 750 billion:
as from 1 September 2019 until 31 August 2020.

Insolvency Measures/System Protection (Arts. 88—-92 FINFRAG)
The FINFRAG subjects not only regulated FMIs to the FINFRAG insolvency
regime but also group parent companies of a financial group which
have their registered office in Switzerland or group companies which
have their registered office in Switzerland and perform significant func-
tions for activities which require authorization (significant group compa-
nies). Group companies are considered to provide significant functions
for activities which require authorization if they are necessary for the
continuation of important business processes, namely in the area of li-
quidity management, treasury, risk management, core data administra-
tion and accounting, personnel, information technology, trade and set-
tlement as well as legal and compliance. FINMA will identify significant
group companies and keep a publicly accessible list of said companies.
Similar concepts had been introduced in the Swiss banking and insur-
ance laws.



(49 The FINFRAG insolvency regime consists of the following:

The insolvency rules of the Swiss Banking Act relating to the insol-
vency measures (Massnahmen bei Insolvenzgefahr) (i.e. securing
measures, segregation of assets into good and bad bank, bail-in of
debt, protection of netting provisions, postponement of termina-
tion of contracts) and the bankruptcy liquidation proceedings (other
than the rules on privileged deposits) are declared to apply by anal-
ogy for financial market infrastructures unless the FINFRAG contains
provisions to the contrary;

rules regarding the protection of the financial system whereby, inter
alia, (1) FINMA is given powers to inform central counterparties, cen-
tral securities depositories and payment systems in Switzerland and
abroad of the insolvency measures it intends to take against a par-
ticipant and which limit the participant’s power of disposal, (2) rules
are determined as to when orders given to a central counterparty,
central securities depository or payment system by a participant shall
be legally enforceable and binding despite any insolvency measures
against such FMIs;

rules on the impact of insolvency measures that are ordered against
a central counterparty’s participant with respect to previously conclud-
ed agreements between the central counterparty and the partici-
pant regarding (1) the offsetting of receivables, including the agreed
method and valuation; (2) the direct realization of collateral in the
form of securities or other financial instruments whose value can be
determined objectively and (3) the transfer of receivables and liabili-
ties, and collateral in the form of securities, or other financial instru-
ments whose value can be determined objectively;

rules on the impact of insolvency measures that are ordered against
a central counterparty’s indirect participant or an indirect partici-
pant of another indirect participant which shall also have no effect
(as set out in (iii)) on previously concluded agreements between the
participant and the indirect participant;

rules on FINMA's right to postpone the termination of contracts and
the exercise of rights to terminate them; in this context it should be
noted that financial market infrastructures are required to ensure
that new agreements or amendments to existing agreements which
are subject to foreign law or envisage a foreign jurisdiction contain
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a clause whereby the counterparty contractually recognises such
right of FINMA.

Further Provisions

The current regime relating to the disclosure of shareholdings, public
takeovers as well as insider trading and market manipulation has been
transferred into the FINFRAG.

Among various other amendments of Federal laws, the FINFRAG will
also introduce new rules on administrative assistance (Amtshilfe)®.

Key Differences to EU Regulations

Financial Market Infrastructures

While in the EU there is a trend to limit self-regulation of trading venues,
the Swiss rules adhere to the concept of self-regulation. This different
approach results in a number of deviations from the MiFID II/MiFIR reg-
ulation. For example, under the FINFRAG the compliance with listing
requirements regarding securities is determined by the trading venue,
whereas in the EU the relevant supervisory authority is the relevant com-
petent authority.

Under MiFID Il, the operator of an OTF is not allowed to trade on its
platform for its own account, whereas there is no such prohibition in
the FINFRAG. However, the operator of a Swiss OTF must ensure that
client interests are comprehensively protected when conducting propri-
etary transactions on the Swiss OTF operated by him.

As opposed to the CSDR, the FINFRAG does not require the immobiliza-
tion or dematerialization of securities. A Swiss CSD, however, will be
required to enable participants to hold their securities in form of book-
entry securities within the meaning of the FISA.

Unlike the CSDR, which requires CSDs to implement a period of two
days for the settlement of transactions in securities, the FINFRAG will

Cf. note (24).
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provide that the CSD itself determines the settlement period for its sys-
tem (however, the FINFRAG requires CSDs to take into consideration inter-
national practices and the needs of its participants).

Unlike the CSDR, the FINFRAG also regulates link arrangements between
CSDs in the context of which a CSD has an account with a depository
that does not qualify as a CSD.

Derivatives Trading

In order to ensure access of Swiss participants to the EU market and
in order for Swiss participants to be eligible for EU/US exemptions, the
FINFRAG has been drafted with a particular focus on ensuring compli-
ance with the EU/US regulations. However, there are deviations.

Under EMIR, the clearing and platform trading obligation also applies
(i) to contracts between non-EU entities having a “direct, substantial and
foreseeable effect” within the EU or (ii) where necessary to prevent eva-
sion of EMIR. The Swiss regulations do not contain analogous rules.

The FINFRAG establishes the concept of “small FCs”. While this concept
is not included under EMIR, it is reflected under the Dodd-Frank Act in
the US. In addition, under the FINFRAG, regular asset managers and in-
vestment advisers will qualify as NFCs, whereas under EMIR they qualify
as FCs.

The intragroup exemption for the clearing obligation under the FINFRAG
will also apply in cross-border situations, whereas under EMIR the ex-
emption is available only in case the relevant jurisdiction of the other
group member has an equivalent derivatives regulation and the compe-
tent EU regulator has approved the exemption. In Switzerland, compli-
ance with such exemptions will not be controlled by the regulator, but
rather by the auditor of the Swiss participant.

The Swiss reporting obligations will not require the disclosure of the
beneficial owner, whereas such disclosure is required under EMIR.

Discrepancies exist also between the US (Dodd-Frank Act) and the EU
(EMIR) regulations and the US and the EU are currently engaging in a
dialogue to overcome these discrepancies. International harmonization
efforts (involving Switzerland) are also under way and were, inter alia,
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published by the OTC Derivatives Regulators Group (ODRG) on a con-
tinuing basis, for example in the latest report prepared in November
2015 under the title “Report of the OTC Derivatives Regulators Group
(ODRG) to G20 Leaders on Cross-Border Implementation Issues”.

What Swiss and Foreign Market Participants Need
to be Aware of

Financial Market Infrastructures

Under the previous regime, Swiss trading venues were divided into
“stock exchanges” and the rather vague category of “facilities similar to
stock exchanges” (i.e. exchange-like facilities). Institutions qualifying as
exchange-like facilities were only required to obtain a license if FINMA
determined so. The FINFRAG, in accordance with the EU regulation, intro-
duced a new concept consisting of three categories (Stock Exchanges,
MTFs and OTFs), replacing the catch-all category of exchange-like facili-
ties by MTFs and OTFs. Swiss trading venues, especially exchange-like
facilities, therefore, should closely examine the scope of the new licens-
ing requirements.

While Swiss exchanges, MTFs and OTFs are always subject to regulation,
foreign exchanges and MTFs are only subject to a FINMA recognition
requirement if they grant Swiss participants direct access to their facili-
ties. OTFs operated outside Switzerland (and their operator) are not sub-
ject to any Swiss licensing or recognition requirements.

The FINFRAG provides for tailor-made licenses for CCPs, CSDs, trading
repositories and payment systems for which new requirements apply.

Participants admitted to a trading venue are subject to record-keeping
and reporting duties and foreign participants must obtain a FINMA li-
cense before they are allowed to become a participant in a Swiss trad-
ing venue.

Derivatives Trading
Both financial and non-financial counterparties are subject to the new
rules.
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The new rules to some extent also apply also to foreign counterparties.
In addition, Swiss counterparties have to ensure that foreign counter-
parties meet certain criteria.

The trading in derivatives will become more complex and expensive.

Compliance with the derivatives trading obligations will require (signifi-
cant) administrative and operational adjustments and their implementa-
tion will take time.

Together with the Swiss regulations, corresponding EU and US regula-
tions must be analysed given their extraterritorial effect and applicabil-
ity in Switzerland. There are numerous transitional periods to be taken
into account before the respective obligations must be complied with.
These transitional periods depend on FINMA publishing the relevant de-
rivative categories, a TR being authorised or recognised by FINMA, the
qualification of the counterparty as a (small) FC or NFC or even the re-
guirement for the Federal Council to formally enact certain provisions.
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The Financial Institutions Act (FINIG) is one of the proposed new pieces
of legislation that has emerged as a result of the authorities’ endeavours
towards achieving cross-sectoral regulation. It is intended to regulate in
a uniform act all Financial Institutions (as defined in N (173)) providing
asset management services. While the provisions concerning asset mana-
gers of collective investment schemes, fund management companies
and securities dealers will, in principle, be transferred from the relevant
existing laws to the FINIG in a substantially unchanged form, the FINIG
will, as one of its main innovations, also subject asset managers of oc
cupational benefits schemes, (independent) asset managers and trus-
tees to a prudential supervision.

On 4 November 2015, the Federal Council submitted the Message (Bot-
schaft) on the new FINIG to the Swiss Parliament. It is currently in draft
form and subject to Parliamentary review as well as to an optional refe-
rendum. The reactions among representatives of the financial industry,
economists and lawyers were controversial when the preliminary draft
(Vorentwurf) of the proposed new law was presented to the public in
2014. While a general need for enhancement of investor protection was,
and still is, generally acknowledged, the methods suitable for its achieve-
ment were widely disputed. The large scope of initial criticism led to
substantial changes in the course of the Federal Council’s consultation
process. The new draft of the FINIG published on 4 November 2015 (and
discussed herein) may be subject to further alterations during the Par-
liamentary review.

Overview

Aim and Scope of the New Proposed Law (Art. 1 FINIG)

The draft legislation introduces a differentiated supervisory and regula-
tory regime for Financial Institutions who provide asset management
services to third parties. It is envisaged to become a framework law that
will govern the licensing requirements and further organizational condi-
tions for Financial Institutions. The aim of the FINIG is to (i) enhance the
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protection of investors and clients of Financial Institutions and (i) ensure
the functionality of the financial market (Art. 1 para. 2 FINIG). The new
proposed regulation is further intended to improve market conditions,
reduce conflicts of interest and increase the attractiveness of the Swiss
market for asset management services. The proposed FINIG shall pro-
vide for harmonised, cross-sectoral regulation in order to “create a level
playing field for the supervised institutions”'®. The following aspects
relevant to Financial Institutions are intended to be regulated under the
FINIG:

i.  Organization of Financial Institutions;

ii. licensing requirements;

iii. supervision of Financial Institutions;

iv. foreign Financial Institutions operating in Switzerland;
v. insolvency measures; and

vi. criminal provisions.

Under current law, not all Financial Institutions are regulated or subjec-
ted to prudential supervision. As a result of the most recent revision
of the CISA, the mandatory licensing obligation has already been expand-
ed to the formerly unregulated asset managers of foreign collective in-
vestment schemes. Under the FINIG it is now envisaged for all asset
managers to be placed under licensing obligations and prudential su-
pervision (Arts.4 and 57 FINIG). This expansion of the scope directly
and mostly affects regular asset managers, who are currently only sub-
jected to provisions of the AMLA, asset managers of occupational ben-
efits schemes, trustees and precious metal traders?°.

The term “regular asset manager” used herein serves to provide for a
clear distinction to the very next higher type of licensed status, namely
the status as manager of collective assets (the FINIG itself simply uses
the term “asset manager”). Under the current regime, these newly to
be regulated regular asset managers are frequently labelled as “inde-
pendent” or “external” asset managers — labels indicating their inde-
pendency from the (regulated) banks where the respective client assets

FEDERAL COUNCIL, Message on the Financial Services Act (FIDLEG) and on the Financial
Institutions Act (FINIG) dated 4 November 2015, BBI 2015, p. 8926.
Cf. FN 11 for a more precise definition of the term “precious metal traders”.
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they manage are deposited. The term, however, also encompasses mana-
gers of collective investment schemes that fall under the de minimis
exemption (cf. N (196)).

Precious metal traders will not be deemed Financial Institutions in the
sense of the FINIG, but they will — like regular asset managers — newly
become subject to a licensing requirement and prudential supervision
by a semi-public supervisory authority and the licensing requirements of
the FINIG will apply mutatis mutandis by way of a reference contained in
Art. 42°s para. 3 of the PMCA (as amended by the FINIG).

Financial Institutions (Art. 2 FINIG)

The new FINIG will apply to the following financial services providers

(collectively, the Financial Institutions), irrespective of their legal form:

i.  Reqular asset managers,

ii. trustees;

iii. managers of collective assets (asset managers of collective invest-
ment schemes and asset managers of Swiss occupational benefits
schemes);

iv. fund management companies; and

v. securities houses (currently classified as securities dealers).

Art. 2 para. 2 FINIG contains a list of exemptions. The FINIG shall not ap-
ply to persons providing services to family offices (lit. a), persons manag-
ing assets in the framework of employee participation plans (lit. b), law-
yers, notaries and their assistants (lit. ¢), persons managing assets in the
framework of a mandate regulated by law (lit. d), the Swiss National
Bank (SNB) and the Bank for International Settlement (BIS) (lit. €), occu-
pational benefits institutions (lit. f), social security institutions and com-
pensation funds (lit. g), insurance companies in the sense of the ISA (lit. h)
and banks in the sense of the BA (lit. i).

Adaption of Current Laws

Provisions concerning Financial Institutions that are already subject to pru-
dential supervision under current law will basically remain unchanged
and will be incorporated into the FINIG (except for the relevant provi-
sions of the BA). However, such provisions will be revised in order to
remedy existing deficiencies due to the age of the provisions.
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This adaption will require the review of the existing regulations concern-
ing asset managers of collective investment schemes (to be re-classified
as managers of collective assets), fund management companies, securi-
ties dealers (to be re-classified as securities houses), currently regulated
under the CISA and the SESTA, as applicable.

The proposed transfer of regulations regarding fund management com-
panies into the FINIG has been justified on the basis that such institu-
tions practice a qualified form of asset management. Despite the pro-
posed transfer of certain regulations into the FINIG, the product specific
regulations of the CISA will continue to be applicable.

The majority of the SESTA will be transferred into the FINIG, in particular
the provisions concerning securities dealers. The term “securities dealer”
used under the SESTA will be replaced by the term “securities house”.

The SESTA is intended to be repealed in its entirety once provisions con-
tained therein are adopted by the FINIG (Art.69 FINIG in connection
with Section | of the Appendix to the FINIG).

While the preliminary draft envisaged the application of the FINIG to
banks, such proposal was abandoned during the consultation period.
Banks therefore continue to be subject to the provisions of the BA. The
latter will, however, be revised in order to ensure the consistency of the
FINIG and the BA.

Since the rules governing asset managers of collective investment sche-
mes and fund management companies are transferred from the CISA to
the FINIG, the scope of the CISA will be limited to the regulation of col-
lective investment schemes on a product level.

Selected Features of the New Proposed Law

Harmonised Supervision of All Providers of Asset Management

Services (Art. 57 FINIG)

According to current law, not all Financial Institutions are prudentially
supervised. In particular, regular asset managers, except for asset mana-
gers of collective investment schemes, may operate without a license
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from or registration with the authorities?’. This means that their opera-
tions are not subject to any prudential supervision and rules of conduct
can neither be imposed nor controlled. An integrated supervisory regime
is the core aspect to be established by the FINIG, which will subject all
providers of asset management services for third parties to comparable
regulation and supervision.

Licensing Provisions (Arts. 4-6 FINIG)

Financial Institutions will require a license from the competent supervi-
sory authority (i.e. FINMA or, in case of regular asset managers and trus-
tees, the supervisory organization according to Art. 43a para. 1 FINMAG)
and may not be registered in the commercial register until such license
has been granted (Art. 4 paras. 1 and 2 FINIG). Financial Institutions al-
ready in possession of a license according to Art.1 para.1 FINMAG at
the time the FINIG enters into force will not require a new license; how-
ever, they must comply with the requirements of the new legislation
within one year after its entry into force (Art. 70 para. 1 FINIG).

The FINIG further provides for a licensing cascade regime (with a similar
pattern as currently set out in Art. 12 para. 3 of the CISA and Art. 8 of
the Collective Investment Schemes Ordinance (CISO), i.e. the higher li-
cense types will also encompass lower license types so that institutions
will not necessarily need multiple licenses). A license to operate as a bank
as per BA will also include authorization to operate as a securities house,
manager of collective assets, regular asset manager and trustee (Art. 5
para. 1 FINIG). Hence, a license to operate as a securities house will in-
clude authorization to operate as a manager of collective assets, regular
asset manager and trustee (Art. 5 para. 2 FINIG). A license to operate as
a fund management company also encompasses the ability to operate
as a manager of collective assets and regular asset manager (Art.5
para. 3 FINIG). Finally, a license to operate as a manager of collective

However, such regular asset managers are subject to licensing under the AMLA or
must become a member of a recognized anti-money laundering SRO. FINMA's
supervision of regular asset managers is limited solely to ensuring compliance with the
due diligence requirements set out in the AMLA.
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assets includes the authorization to operate as a regular asset manager
(Art. 5 para. 4 FINIG).

The following chart illustrates the above described cascade regime as
well as the new supervisory architecture??;

Intensity of supervision Regulatory requirements
S Bank
G
=
9 <
3 = Securities Fund
= = House Manage-
ECS ment
S = Company
ael
2
o

Manager of Collective Assets

©

Regular Asset Manager
Trustee*

@ Investment Advisor, Distributor, Broker, etc.

@ Prudential supervision by semi-public supervisory authority
@ Code of conduct rules enforced by civil and criminal courts

*While a license to operate as a Securities House also includes the authorization to
operate as a Trustee, the same does not apply to a license to operate as a Manager of
Collective Assets or the ability to operate as a Regular Asset Manager.

It is to be noted that trustees have been included to a limited extent into
the licensing cascade regime of Art. 5 FINIG: Only a license to operate as
a bank or as a securities house will also encompass authorization to
operate as a trustee. This special regime is justified by the fact that a
trustee’s functions require, along with the qualifications necessary for
regular asset management, additional skills specified by the applicable
foreign law and that such requirements are only covered by the compre-

The chart is inspired by and a free translation of a similar chart contained in: FEDERAL

CounciL, Raw Material to the Message on the Financial Services Act and on the
Financial Institutions Act dated 4 November 2011, p. 7, available on <http://www.news.
admin.ch/NSBSubscriber/message/attachments/41563.pdf >, last visited on

3 March 2016.
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hensive licensing requirements that need to be met by banks and secu-
rities houses due to their extensive business operations?3.

The FINIG will provide the conditions for the granting of licenses (Art. 6
FINIG). In general, Financial Institutions will be required to meet the li-
censing requirements throughout the duration of their business opera-
tions. Licensing requirements that can — for practical reasons — only be
fulfilled upon performance of the business activity must at least be
achievable by the Financial Institution.

Assurance of Proper Business Conduct (Art. 10 FINIG)

In order to ensure client protection and business professionalism, a par-
ticular business conduct will be expected and explicitly required from all
Financial Institutions (Art. 10 FINIG). A distinct set of obligations applica-
ble to all Financial Institutions is envisaged in the draft act. The assur-
ance of proper business conduct requirements in the new act will cor-
respond to those currently set out in the BA, SESTA and CISA and the
licensing practice of FINMA. The professional qualifications required de-
pend upon the individual person’s function and responsibility. Further-
more, the provisions of the FINIG will ensure that the assurance of prop-
er business conduct cannot be endangered by the influence of qualified
shareholders.

Delegation of Duties (Art. 13 FINIG) and Ombudsman’s Office
(Art. 15 FINIG)

Financial Institutions may delegate tasks only to third parties who have
the necessary knowledge, skills and experience as well as the required
licenses (Art. 13 para. 1 FINIG). Moreover, Financial Institutions must join
an ombudsman'’s office before taking up their duties (Art. 15 para. 1
FINIG).

FEDERAL COUNCIL, Message on the Financial Services Act (FIDLEG) and on the Financial
Institutions Act (FINIG) dated 4 November 2015, BBI 2015, pp. 9020 et seq.



(190)

(191)

(192)

(193)

24

Regular Asset Managers and Trustees (Arts. 16—19 FINIG)

In contrast to a financial adviser, a regular asset manager has the power
to manage the investment of client assets independently (Art. 16 para. 1
FINIG). The central characteristic of a regular asset manager is the pro-
fessional exercise of such investment activity in the name and for the
account of its clients and typically on the basis of an individual mandate.

In the course of the Federal Council’s consultation process, the defini-
tion of Financial Institutions has been expanded to include trustees.
Trustees are defined in Art. 16 para. 2 FINIG as natural or legal persons
that have been given, by means of a Deed of a Trust in the sense of the
Hague Trust Convention (HTC), control over assets for the benefit of a
beneficiary or for a specified purpose. One of the main features of such
trust is that while being a legally autonomous unit of assets, it does not
possess own legal personality and can thus neither sue nor be sued.
Rather, it is the trustee, being the owner of the trust assets, who has
standing to sue and to be sued in civil bankruptcy matters. However,
although ownership of the trust assets is conferred upon the trustee, it
is important to bear in mind that the trust assets do not constitute part
of, and, thus, have to be segregated from, the trustee’s own patrimony
(Art. 2 HTQ).

It is to be noted, in this context, that the institution of a trust is a foreign
legal concept which does not have an exact equivalent in the Swiss legal
system. Nevertheless, trusts are an important economic and legal reality
in Switzerland, since trusts are frequently managed by Swiss banks,
lawyers and asset management companies, thereby acting as trustees.
Given the specific duties of these trustees, which also include the mana-
gement of assets, trustees are encompassed in the list of Financial Insti-
tutions being governed by the FINIG?.

Regular asset managers and trustees will be required to choose amongst
legal forms that are suitable for the exercise of their asset management
business (Art. 17 para. 1 FINIG). Unlike in certain Anglo-Saxon countries,
natural persons may also act as regular asset managers or trustees.
However, they will always have to be registered in the commercial reg-

FEDERAL COUNCIL, Message on the Financial Services Act (FIDLEG) and on the Financial
Institutions Act (FINIG) dated 4 November 2015, BBI 2015, p. 8928.
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ister (Art. 17 para.2 FINIG). Like all other Financial Institutions, regular
asset managers and trustees must possess adequate collateral or pro-
vide for adequate professional liability insurance coverage (Art. 19 FINIG).
Regular asset managers and trustees who buy or sell securities for cli-
ents through their own account or deposit will fall within the scope of
provisions regarding securities houses and, thus, require a correspond-
ing license (Art. 37 lit. a FINIG).

Regular asset managers and trustees will newly be subjected to a licens-
ing requirement and prudential supervision (Art. 4 para. 1 and Art. 57
para. 1 FINIG). While some, such as the Swiss Bankers Association (SBA),
have supported the new supervision of regular asset managers?°, others
have rejected it. Applying the same supervisory methods for major
banks to small- and medium-sized enterprises has, in particular, been
heavily criticised as being inappropriate by the Swiss Association of Asset
Managers (SAAM)?6, mainly due to the financial burden it will place on
small asset managers. It is estimated that initial license costs may lie
between CHF 70,000 and CHF 128,000 depending on the business size,
with additional costs between CHF 19,000 and CHF 56,000 recurring
annually?’. Such costs may financially cripple smaller institutions to the
extent that they will no longer be able to continue operating their busi-
ness.

SwIsS BANKING ASSOCIATION, Statement zur Veroffentlichung der Botschaft zu

FIDLEG und FINIG, Basel 4 November 2015, available on <www.swissbanking.org/
stellungnahme-20151104>, last visited on 3 March 2016.

Swiss ASSOCIATION OF ASSET MANAGERS, FIDLEG/FINIG: Unnétige Aufblahung des
Kontrollapparats ohne Nutzen fiir die Anleger und ohne Verbesserung beim
Marktzugang («SAAM Media release»), Zurich 4 November 2015, available on
<www.vsv-asg.ch/uploads/file/news/2015/20151104 _-fidleg-de.pdf>, last visited on

3 March 2016. See also UMBRELLA ORGANIZATION OF Swiss SME, FIDLEG/FINIG: sgv

gegen Diskriminierungsvorlage («sgv Media release»), Bern 4 November 2015, available
on <http://www.sgv-usam.ch/fileadmin/user_upload/deutsch/2015/medienmitteilungen/
20151104_mm_fidleg-finig_de.pdf>, last visited on 3 March 2016, and RABIAN
ALEXANDER, Hohe Kosten und kein besserer Schutz, Neue Zircher Zeitung, 22 January
2016, p. 11.

ZURCHER HOCHSCHULE FUR ANGEWANDTE WISSENSCHAFTEN (SCHOOL OF MANAGEMENT

AND LAW), Analysis of FINIG Regulatory Costs (Requlierungskostenanalyse zum
Finanzinstitutsgesetz (FINIG)), status 6 May 2014, p. 47.
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Managers of Collective Assets (Arts. 20-27 FINIG)

Asset managers of collective investment schemes and asset managers
of occupational benefits schemes will be re-classified as “managers of
collective assets” (Art. 20 para. 1 FINIG). In relation to compliance with
Swiss financial market laws, they will be supervised by FINMA (Art. 57
para. 2 FINIG) and will need to comply with stricter requirements than
those of regular asset managers. This largely corresponds to the current
regime in relation to asset managers of collective investment schemes
(immaterial re-labelling) but not in relation to asset managers of oc-
cupational benefits schemes (material re-classification). The more strin-
gent requirements placed on asset managers of occupational benefits
schemes can be justified on the basis that they manage savings that
secure the retirement provisions for the respective investors?®. Comp-
liance with occupational benefits regulations will continue to be moni-
tored by the respective sector-specific supervisory authorities. It is to be
noted that managers of collective assets who are already subject to
prudential supervision in Switzerland do not require an additional li-
cense under the FINIG, provided that such supervision is equivalent to
the one of FINIG (Art. 4 para. 3 FINIG).

Art. 20 para. 2 FINIG provides for de minimis rules according to which
the following are deemed regular asset managers rather than managers
of collective assets:

i. Asset managers of collective investment schemes whose investors
are qualified investors within the meaning of Art. 10 para. 3 or 3t
CISA and who fulfil one of the following conditions:

(A) the assets of collective investment schemes under their manage-
ment, including the assets acquired through the use of leveraged
finance, amount to no more than CHF 100 million;

(B) the assets of collective investment schemes under their manage-
ment do not exceed CHF 500 million in total and do not include
leveraged financial instruments, if such collective investment
schemes give no right to redemption in the first five years after
making the first investment.

FEDERAL COUNCIL, Message on the Financial Sercives Act (FIDLEG) and on the Financial

Institutions Act (FINIG) dated 4 November 2015, BBI 2015, p. 8927.
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ii. Asset managers of Swiss occupational benefits schemes who man-
age the assets of occupational benefits schemes totalling no more
than CHF 100 million and manage no more than 20% of the assets
of an individual pension scheme.

Such asset managers may request authorization as managers of collec-
tive assets provided this is required by the jurisdiction where the collec-
tive investment scheme is established or offered or where the occupa-
tional benefits scheme is managed (Art. 20 para. 3 FINIG).

Fund Management Companies (Arts. 28-36 FINIG)

Fund management companies (Fondsleitungen) frequently carry out a
qualified form of asset management (in addition to their sector-specific
fund administration responsibilities such as the handling of subscrip-
tions and redemptions etc.). In particular, they manage collective assets
in their own name and for the account of collective investment schemes.
They may, however, also act as asset managers in the name of a third
party. For this reason, it is considered appropriate to transfer the regula-
tion of fund management companies to the FINIG. In principle, the cur-
rent provisions regulating fund management companies in the CISA are
adopted in the FINIG substantially unaltered.

Fund management companies are defined as institutions that manage
investment funds in their own name and for the account of investors
(Art. 28 FINIG). Just like currently under the CISA, fund management
companies will need to be organised as companies limited by shares
with their registered office and main administrative office in Switzerland
(Art. 29 para. 1 FINIG). For this reason, as well as the fact that the pri-
mary object of the fund management company is statutorily limited to
the conduct of fund business, a license to operate as a bank does not
encompass the ability to operate as a fund management company?°.

With regard to the delegation of duties, the FINIG also adopts the re-
spective CISA provisions: Fund management companies may delegate

FEDERAL COUNCIL, Message on the Financial Services Act (FIDLEG) and on the Financial
Institutions Act (FINIG) dated 4 November 2015, BBI 2015, p. 9030.
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investment decisions as well as specific tasks, provided this is in the in-
terest of efficient management (Art. 31 para. 1 FINIG). In addition, Art. 31
para.1 FINIG now explicitly states the principle that the executive mana-
gerial function of the fund management company may not be dele-
gated to third parties. Moreover, it is to be noted that (as already under
the CISA), for collective investment schemes subject to simplified distri-
bution in the European Union under a specific treaty, investment deci-
sions may not be delegated to the custodian bank or to other compa-
nies whose interests may conflict with those of the fund management
company or the investors (Art. 31 para. 2 FINIG).

Securities Houses (Arts. 37-47 FINIG)

Like fund management companies, client dealers as the main category
of securities dealers in the sense of the SESTA practice a qualified form
of asset management by acting in their own name for the client’s ac-
count. Consequently, they will, along with the remaining categories of
securities dealers, newly be regulated by the FINIG.

The definition of a securities house according to Art. 37 FINIG encom-
passes (i) those who engage in commercial securities trading for the
account of clients but in their own name (client dealers), (ii) those who
engage in short term commercial securities trading for their own ac
count and are active mainly in the financial market, provided that they
could potentially endanger the functionality of the financial market or
that they are active as a member of a trading venue (proprietary deal-
ers), as well as (iii) those who engage in short term commercial securi-
ties trading for their own account and who publicly, either permanently
or on request, quote prices for individual securities (market makers).
These categories largely correspond to the current categories of securi-
ties dealers under the SESTA. Issuing houses (Emissionshéauser) and deriva-
tives companies (Derivathduser) pursuant to Art. 3 para.2 and 3 SESTO,
however, have in the past never played an independent role; such ac
tivities have typically been performed by banks and client dealers.
Therefore, it is proposed that the latter will not be subject to a separate
license, given that their activities may, according to the FINIG, only be
conducted by banks or securities houses (Art. 11 FINIG).

75



(202)

(203)

(204)

76

Due to reasons of legal certainty, the FINIG now explicitly states that
securities houses domiciled in Switzerland must have the legal form of
a commercial company (Art. 38 FINIG). In particular, a cooperative is not
regarded as a suitable legal form for a securities house.

Foreign Financial Institutions (Arts.48-56 FINIG)

The FINIG, as proposed, harmonises the licensing obligation for branches

of foreign Financial Institutions. A foreign Financial Institution will need

to obtain a license from the supervisory authority if it employs persons

who perform any of the following activities on a continuous and com-

mercial basis on the institution’s behalf in Switzerland (Art. 48 para. 1

FINIG):

i.  Regular asset management,

ii. asset management for collective investment schemes or occupation-
al benefits schemes,

iii. securities dealing;

iv. conclusion of business transactions, or

v. client account management.

As an exception, foreign fund management companies will not be allo-
wed to establish branch offices in Switzerland (Art. 48 para. 2 FINIG).

With regard to the license requirements, the FINIG, as proposed, will

basically incorporate the respective regulations concerning branches in

the securities and collective investments area (Art. 49 FINIG). Namely,
authorization to establish a branch is granted if:

i. The foreign Financial Institution is sufficiently organised and has ad-
equate collateral and qualified personnel to operate a branch in
Switzerland, is subject to appropriate supervision that includes the
branch, and proves that the business name of the branch can be
entered in the commercial register;

ii. the competent foreign supervisory authorities do not raise any objec-
tions to the establishment of a branch, undertake to notify the com-
petent supervisory authority immediately if any circumstances arise
that could seriously prejudice the interests of the investors or clients
and provide FINMA with administrative assistance; and

iii. the branch fulfils the conditions set out in Arts. 8—10 FINIG and has
a set of regulations that accurately describes the scope of business
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and defines an administrative or operational organization corre-
sponding to its business activity, and fulfils the additional authoriza-
tion conditions under Arts. 50-53 FINIG.

FINMA may make the granting of the license for a foreign Financial Insti-
tution to open a branch in Switzerland subject to reciprocity from the
country in which the foreign Financial Institution or qualified sharehold-
ers have their domicile (Art. 50 FINIG). Furthermore, the supervisory
authority will be permitted to condition the creation of a branch of a
foreign regular asset manager, trustee or manager of collective assets in
Switzerland upon the lodging of adequate collateral, if such measure is
warranted for the protection of investors or clients (Art. 52 FINIG).

Similar provisions for branches will apply to representative offices of for-
eign Financial Institutions. Foreign Financial Institutions will need to ob-
tain a license from the competent supervisory authority if they employ
people in Switzerland who operate a representative office for such
Foreign Financial Institution on a continuous and professional basis in
Switzerland (Art. 54 para. 1 FINIG). Foreign fund management compa-
nies, however, will not be permitted to establish a representative office
in Switzerland (Art. 54 para. 2 FINIG).

The provisions regulating branches and representative offices, as descri-
bed above, need to be contrasted with the rules applicable to the mere
offering of financial services on a pure cross-border basis (thus, without
the establishment of a permanent physical presence in Switzerland by
way of a branch or a representative office): Currently, such pure cross-
border activity is, in principle, not subject to Swiss regulation (except for
the distribution of foreign collective investment schemes into Switzer-
land which is subject to the CISA). Under the proposed new regulatory
regime, namely under the FIDLEG, foreign financial services providers
seeking to provide cross-border financial services into Switzerland will
need to be registered in the client adviser register and need to comply
with the code of conduct duties stipulated in the FIDLEG. However, de-
spite this registration requirement, they will continue not to be subject
to a license requirement or to prudential supervision by FINMA (or any
other Swiss supervisory authority).
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Supervision (Arts. 57-63 FINIG)

While the supervision of managers of collective assets, fund manage-
ment companies and securities houses will remain with FINMA (Art. 57
para.2 FINIG), one or several new semi-public supervisory authorities
may be established for the authorization and supervision of regular asset
managers, trustees and precious metal traders (Art.57 para.1 FINIG).
Please refer to Section Il “Supervision — FINMAG" for further details.

Insolvency Provisions (Art. 63 FINIG)

While initially, the FINIG envisaged an independent regulation of insol-
vency measures for banks, fund management companies and securities
houses (Arts. 87-93 of the preliminary draft), such proposal has been
dropped in the course of the Federal Council’s consultation and has,
instead, been replaced by a general reference to the insolvency provi-
sions of the BA (Art. 63 FINIG). By making these provisions not only ap-
plicable to banks and securities houses, but also to fund management
companies — which are, under current law, subject to the special regula-
tory provisions of the CISA concerning liquidation proceedings (Art. 137
et seq. CISA) —the new draft substantially leads to the same result as the
preliminary draft. Along with the general insolvency provisions, the ini-
tially planned provisions concerning safeguards and restructuring pro-
ceedings (Arts. 92 and 93 of the preliminary draft) have also been aban-
doned in the course of the consultation process. The new draft does,
however, include a provision that makes the BA provisions on deposit
protection and dormant assets applicable to fund management compa-
nies (Art. 63 para. 2 FINIG).

The insolvency measures of the BA do, however, not apply to regular
asset managers, trustees and managers of collective assets, since they
act in the name and for the account of third parties and, thus, assets of
the clients are always separated from the assets of the asset manager
and, consequently, not affected by insolvency or restructuring proceed-
ings in relation to the latter.

Criminal Provisions (Arts. 65-67 FINIG)

The proposed FINIG provision relating to professional confidentiality
(Art.65 FINIG) corresponds to current Art. 43 SESTA, Art. 148 para. 1
lit. k, para. 2 and para. 3 CISA as well as to Art. 47 BA. Imprisonment of
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up to 3 years or a monetary penalty shall be imposed on any person
who willfully (a) discloses a secret entrusted to them in their capacity as
a director or officer, employee, agent or liquidator of a Financial Insti-
tution or of which they have become aware in said capacity, or (b) at-
tempts to induce a violation of professional secrecy, or (c) discloses a
secret that was entrusted to them in violation of (a) above or exploits
such a secret for their own benefit or for the benefit of others (Art. 65
para.1 FINIG). Imprisonment of up to 5 years or a monetary penalty
shall be imposed on any person who obtains a pecuniary advantage for
themselves or another person through an action as set out in (a) or (c)
above (Art. 65 para. 2 FINIG). Persons who commit an offence under the
proposed FINIG through negligence shall be penalised with a fine of up
to CHF 250,000 (Art. 65 para. 3 FINIG).

Transitional Provisions (Arts. 68-71 FINIG)

Financial Institutions newly subjected to a licensing requirement will
need to report to the supervisory authority within six months, and must
meet the regulatory requirements and request a license to operate within
two years of the FINIG's entry into force (Art. 70 para. 2 FINIG). However,
they may continue their operations until a decision regarding the license
is rendered. Managers of collective assets, fund management compa-
nies and securities houses that are already in possession of a license for
the relevant activity upon the legislation’s entry into force will not be
required to apply for a new license, but must comply with the new law
within a year of its entry into force (Art. 70 para. 1 FINIG).

The formerly unregulated “independent” or “external” asset managers
who have performed their operations for at least 15 years and who do
not fall within the scope of Art. 20 para. 2 FINIG will benefit from a
grandfathering clause. They will not need to apply for a license, as long
as they solely maintain their current client relationships and do not take
on any new clients (Art. 70 para. 3 FINIG). This exemption acknowledges
the business experience of long term asset managers who already enjoy
the trust of their clients and, thus, should not be required to apply for
a license just in order to continue their business activities until retire-
ment30.

FEDERAL COUNCIL, Message on the Financial Sercives Act (FIDLEG) and on the Financial
Institutions Act (FINIG) dated 4 November 2015, BBI 2015, p. 9044.
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In special cases, the supervisory authority will have the power to extend
such deadlines (Art. 125 para. 4 FINIG).

Key Differences to EU Regulations

A major difference between the proposed FINIG and current EU regu-
lations relates to their structure. The proposed FINIG produces a harmo-
nised and comprehensive regulation structure, whereas in EU jurisdic-
tions strong fragmentation of the relevant legal sources still remains.
Furthermore, financial institutions in the EU are not subject to supervision
by two specific bodies, as envisaged in the proposed FINIG. They are in-
stead supervised by European supervisory bodies according to their func-
tions, e.g., in the case of banks by the European Banking Authority and
the competent authorities in the home member state of the institution.

According to national laws of EU member states, financial institutions
are generally subjected to prudential supervision and licensing require-
ments in a manner similar to that foreseen by the proposed FINIG.
However, apart from the proposed registration duties for client advisers
under the FIDLEG, pure advisory services are not subject to an obliga-
tion to obtain a license by a supervisory authority.

In the context of the prudential supervision of trustees, it is to be noted
that, unlike in certain Anglo-Saxon countries, the prudential supervision
set forth in the FINIG will not only apply to legal persons, but also to
individuals acting as trustees.

What Swiss and Foreign Market Participants Need
to be Aware of

Due to the envisaged scope of the FINIG, the majority of Financial Insti-
tutions will become subjected to the proposed regulation. In order to
comply with the new law within the time frame provided it is important
for Financial Institutions to be aware of their obligations thereunder in
advance.



1.

Swiss Market Participants

All Financial Institutions will need to be in possession of a license
from the competent supervisory authority and comply with the as-
surance for proper business conduct requirements. Notably, the de-
finition of Financial Institutions will also encompass regular asset
managers (including both “independent” asset managers as well as
those asset managers of collective investment schemes that currently
profit from the de minimis exemption) and trustees, which are cur-
rently not subject to prudential supervision.

Existing regular asset managers will benefit from a grandfathering
clause and will not be subjected to prudential supervision if they
have been exercising their activities for at least 15 years, do not fall
within the scope of Art. 20 para.2 FINIG and limit themselves to
continuing existing client relationships.

Asset managers of collective investment schemes and asset manag-
ers of Swiss occupational benefits schemes will be newly classified
as “managers of collective assets” and subject to stricter require-
ments.

Fund management companies will be subject to stricter insolvency
regulations.

Transitory provisions and deadlines will need to be observed.

Foreign Market Participants

As under current law, continuous physical presence of foreign
Financial Institutions in Switzerland will lead to a requirement to
obtain a license for the respective branch or representative office in
Switzerland.

Irrespective of the licensing requirement, foreign Financial Institu-
tions will need to comply with the same rules of conduct as Swiss
Financial Institutions.
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Services and Products — FIDLEG

Overview

General Provisions (Arts. 1-5 FIDLEG): Purposes and Definitions
The purpose of the new Financial Services Act (FIDLEG) is client protec-
tion and the creation of a sufficiently level playing field in terms of regu-
latory conditions for the rendering of financial services (Art.1 para.1
FIDLEG). Key content of the new proposed law is the determination of
requirements for the loyal, diligent, and to a certain degree transparent
provision of financial services and of rules on the easement of asserting
of civil claims by clients of financial services providers (Art.1 para. 2
FIDLEG). In addition to this point of sale focus, the FIDLEG governs the
offering of financial instruments (Art. 1 para. 2 FIDLEG).

Subject to the scope of FIDLEG are financial services providers, client
advisers, as well as producers and providers of financial instruments (all
as defined in Art. 2 lit. a—c FIDLEG)3".

The FIDLEG defines, inter alia, the following important basic terms, know-
ledge of which definitions is key for the understanding of the new law:
i.  Financial instruments pursuant to Art.3 lit.b nos. 1-8 FIDLEG are
shares, non-voting equity securities, participation certificates, secu-
rities that can be converted (e.g. convertible bonds) or exercised
(e.g. options) into shares, debt securities (including bonds), shares or
units of collective investment schemes, structured products (in par-
ticular, but not limited to, capital protected notes, maximum return
products, and certificates3?). Furthermore, derivatives are also con-

Cf. BIANCHI LUCA, Proposed Regulatory Framework for Financial Products in Switzerland,
Caplaw 2014/1, pp. 18 et seq.

In our view financial instruments include, but are not limited to, all structured products
that are set out in the Swiss Derivative Map of the Swiss Structured Products
Association, available on < http://www.svsp-verband.ch/en/structured-products-pro/>,
last visited on 3 March 2016.
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sidered financial instruments according to Art. 2 lit. ¢ FINFRAG?? as

well as deposits with redemption value or interest that depends on

risk or market prices. In addition, certain life insurances qualify as
financial instruments to the extent set out in the next paragraph

(Art. 3 lit. b no. 6 FIDLEG).

The offering of insurance products, in principle, will not be subject

to the FIDLEG. However, the following exceptions will apply:

— insurance brokers will need to comply with the rules of the ISA
and some of the provisions in the ISA will be brought in line with
the FIDLEG;

— life insurance contracts that can be repurchased with price-relat-
ed pay-outs and settlement values as well as capitalization oper-
ations and tontines will be deemed to be financial instruments
and their distribution, therefore, will be regulated directly by the
FIDLEG (Art. 3 lit. b no. 6 FIDLEG)34.

Financial services are the following activities provided for clients:

purchase and sale of financial instruments, acceptance and trans-

mission of orders regarding financial instruments, asset manage-
ment, providing of personal recommendations in respect of financial
instruments (i.e. investment advisory), and granting of loans in con-

nection with transactions in financial instruments (Art. 3 lit. d nos. 1-5

FIDLEG).

Financial services providers are all persons that provide financial ser-

vices on a professional basis in Switzerland or for clients in Switzer-

land (Art. 3 lit. e FIDLEG).

Client advisers are natural persons that provide financial services in

the name of a financial services provider or in their own name (Art. 3

lit. f FIDLEG). In particular, the sales force of a bank, investment ad-

visers, relationship managers, and natural persons that are acting as

In the past, from a strictly legal perspective, some products (e.g. plain vanilla warrants)
were not to be qualified as structured products in terms of Art. 5 para. 1 CISA and,
therefore, not subject to the legal obligation to publish a simplified prospectus. Under
the FIDLEG, as proposed, a BIB will have to be published also for these products (if an
offer to private investors is intended), because all products set out in the Swiss
Derivative Map qualify at least as derivatives according to Art. 3 lit. b no. 5 FIDLEG in
connection with Art. 2 lit. c FINFRAG.

From an economic perspective, these insurance products show characteristics that are
similar to other financial instruments due to their investment component.
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external distributors of financial instruments, could qualify as client
advisers in terms of Art. 3 lit. f FIDLEG. Employees of financial ser-
vices providers that do not have contact to clients or only have a
subordinated support function will not qualify as client advisers.
An offer is defined as any invitation to the purchase of a financial
instrument which includes sufficient information on the terms and
conditions of the offer and the financial instrument (Art. 3 lit. h
FIDLEG).

A public offer is defined as an offer which is addressed to the public
(Art. 3 lit. i FIDLEG).

The producers of a financial instrument are persons that structure a
new or amend an existing financial instrument, including amend-
ments of its risk and return profile or its costs (Art. 3 lit. j FIDLEG).

The proposed FIDLEG will introduce a MiFID-oriented concept of client
segmentation. Clients are categorised as private clients, professional cli-
ents, and institutional clients (Art. 4 para. 1 lit. a—c FIDLEG). The basis for
the differentiated investor protection are the following definitions:

Private clients are clients that do not qualify as professional clients
(Art. 4 para.2 FIDLEG);

professional clients are: (i) requlated financial intermediaries, (ii) reg-
ulated insurance companies, (iii) foreign clients that are under equiv-
alent prudential supervision as the persons in (i) and (ii), (iv) central
banks, (v) public bodies with professional treasury operations, (vi)
retirement benefits institutions and institutions established for the
purpose of providing occupational pension plan with professional
treasury operations, and (vii) enterprises with professional treasury
operations (Art. 4 para. 3 lit. a—g FIDLEG). The Federal Council can
declare that further client categories qualify as professional clients
(Art. 4 para. 5 FIDLEG);

the term institutional clients comprises professional clients accord-
ing to Art. 4 para. 3 lit. a—d FIDLEG and supranational and national
public bodies with professional treasury operations (Art. 4 para. 4
FIDLEG).

Group companies that receive financial services provided by other group
companies of the same group are not considered to be clients (Art. 4
para. 6 FIDLEG). In addition, it is noteworthy that a financial services
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provider may abstain from implementing the client segmentation if it
treats all clients as private clients (Art. 4 para. 7 FIDLEG).

Pursuant to the draft FIDLEG, high-net-worth individuals (HNWI) will be
able to declare that they wish to be deemed professional investors (opt-
ing-out; Art.5 para. 1 FIDLEG). The Federal Council may make such per-
sons’ freedom to opt-out dependent on certain conditions, in particular,
expertise qualifications (Art.5 para. 1 FIDLEG). Institutional clients may
demand to be treated as professional clients (Art. 5 para. 3 FIDLEG). Fur-
ther, professional and even institutional clients may require to be treated
as private clients (opting-in®°; Art.5 para.2 FIDLEG). Financial services
providers will have to inform their clients if they do not have the status
as private client on the possibility of opting-in. The declarations accord-
ing to Art. 5 paras. 1-3 FIDLEG must be in writing or another form which
allows for text verification (Art. 5 para. 5 FIDLEG).

Requirements for Providing of Financial Services
(Arts. 6-36 FIDLEG)

Education and Training

Client advisers will need to possess sufficient knowledge on the code of
conduct set out in the FIDLEG and have the technical expertise which is
required for their professional activities (Art. 6 para. 1 FIDLEG). Financial
services providers shall themselves define industry-specific minimum
standards for the initial and ongoing education/training (Art. 6 para.2
FIDLEG). The Federal Council will define the requirements for the educa-
tion and training of client advisers that are not subject to adequate
minimum standards (Art. 6 para. 3 FIDLEG). Only client advisers that are
either (i) employed by a financial institution which is supervised in Switz-

In connection with the CISA an opting-out describes the decision of a high-net-worth
individual to switch out of his qualified investor status and into a non-qualified investor
status (and, thereby, to benefit from more investor protection) (cf. ABEGGLEN SANDRO,
Die unabhdngigen Vermogensverwalter vor grossen Veranderungen — Elemente der
KAG-Teilrevision, in: Isler Peter R./Cerruti Romeo, EIZ-Vermogensverwaltung V, Zurich
2012, p. 86). Vice versa, under the terminology proposed by the FIDLEG an opting-out
means that an investor waives his private investor status (and loses investor protection),
and elects to be treated as professional investor. This inconsistency of the terminology
is likely to cause confusion.
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erland or (ii) registered in the client adviser register will be permitted to
work as client advisers (Art. 30 FIDLEG). It is important to note that this
provision also applies to foreign regulated financial institutions. Thus,
unless amended in the legislation process, employees of such foreign
regulated financial institutions will need to be registered in the Swiss
client adviser register.

Financial services providers are responsible for their client advisers hav-
ing the required education and training with respect to the services
which have to be provided (Art. 7 para. 1 FIDLEG). They must ensure that
clients can inform themselves on the education and training of the client
adviser (Art. 7 para. 2 FIDLEG).

Code of Conduct

General Principle

The FIDLEG defines the conduct duties of financial services providers
vis-a-vis their clients (Art. 8 para. 1 FIDLEG). As a general principle, finan-
cial services providers will be obliged to act in the best interest of their
clients and apply the required knowhow, due diligence and care (Art. 8
para. 2 FIDLEG and Art. 398 para. 2 CO). The core aspects of these provi-
sions are the point of sale focused information and enquiry duties de-
scribed below. In addition, special provisions may be applicable (Art. 8
para. 3 FIDLEG)3®.

Specific Duties

Information Duties

Financial services providers will be subject to a general information duty
vis-a-vis their clients, in particular, regarding the following: (i) their name,
address, area of practice, regulatory status, possibility to obtain infor-
mation on the training and education of the client adviser and the pos-
sibility to initiate a mediation proceeding before an ombudsman (Art. 9
para. 1 FIDLEG). In addition, they have to inform on (ii) the offered finan-
cial services and the connected risks and costs, (iii) their economic ties
to third parties that are connected with the offered financial services,
(iv) the offered financial instruments and the connected risks and costs,

On the code of conduct rules under the proposed FILDEG, cf. also ABEGGLEN SANDRO/
BIANCHI LuCA, Regulation of the Point of Sale — An Update on the Rules of Conduct of
Financial Services Providers under the proposed FIDLEG, CaplLaw 2016/1, pp. 17 et seq.
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(v) the market offering considered for the selection of the financial in-
struments and (vi) the type of custody of the financial instruments and
the connected risks and costs (Art. 9 para. 2 FIDLEG).

The information set out above must be comprehensible and may be
provided to the clients in standardised form and electronically (Art.9
para. 3 FIDLEG). Advertisings must be marked as such (Art.9 para. 4
FIDLEG).

With respect of the prescribed point in time of the information the fol-
lowing applies. Financial services providers inform their clients before
conclusion of the agreement or rendering of the services (Art. 10 para. 1
FIDLEG). With respect to the offering of financial instruments which re-
quire a BIB, financial services providers are obliged to provide such BIB
to their private clients before subscription or conclusion of the agree-
ment free of charge (Art. 10 para. 2 FIDLEG). If the value of a financial
instrument is calculated based on the development of one or a number
of other financial instruments and a BIB exists for these instruments,
a duty to provide the BIBs of the underlying instruments arises analo-
gously to Art. 10 para. 2 FIDLEG (Art. 10 para. 3 FIDLEG). With respect to
the offer of financial instruments that require a prospectus, financial
services providers make such prospectus available to their private clients
free of charge upon request (Art. 10 para. 4 FIDLEG).

Material changes of the information must be communicated to the cli-
ent either (i) at the point in time of the next client contact (in case of
information according to Art. 9 para. 1 FIDLEG) or (ii) immediately (in
case of information according to Art. 9 para. 2 FIDLEG) (Art. 10 para. 5
FIDLEG).

Assessment of Appropriateness and Suitability

Financial services providers that render investment advisory or asset
management services will be obliged to perform appropriateness or
suitability assessments (Art. 11 FIDLEG).
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(Source: Message, free translation??)

A financial services provider that renders investment advice (i.e. issues
a personal recommendation) for a transaction without considering the
complete portfolio must examine the appropriateness of financial instru-
ments for the client before the investment recommendation is made
(Art. 12 FIDLEG). To that end, he must request information on the exper-
tise (knowledge) and experience of his clients with respect to the spe-
cific type of transaction that is intended and educate the client in case
knowledge and experience are not given.

The financial services provider that renders investment advice under con-
sideration of the client portfolio, or asset management services, must
make a suitability check, i.e. inquire about the financial situation and
investment objectives, and — same as in the appropriateness test — also
the expertise and experience of the clients, prior to making a recommen-
dation with respect to appropriate financial instruments or making re-
spective investments in its function as an asset manager (Art. 13 FIDLEG).
An adviser or asset manager will only be able to recommend financial

FEDERAL COUNCIL, Message on the Financial Services Act (FIDLEG) and the Financial

Institutions Act (FINIG), p. 52.
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instruments or make investment decisions, respectively, if the recommen-
dation or transaction, as applicable, is appropriate or suitable, respec-
tively, for the client. In case of portfolio-related advice, the only reason-
able interpretation of the draft must be to the effect that here, the
assessment of expertise and experience (appropriateness) should not
relate to the very instrument, but rather to understanding the impact on
the portfolio as a whole. In case of discretionary asset management
services, appropriateness must be pertinent only in respect of the ser-
vice and the chosen strategy.

In case the gathered information is not sufficient to perform a appropri-
ateness or suitability check, the financial services provider will need to
warn the client about the fact that an assessment as to whether the fi-
nancial instruments or the financial services are suitable or appropriate
for the client is not possible (Art. 16 para. 1 FIDLEG). If the financial ser-
vices provider is of the opinion that a financial instrument is not appro-
priate, or suitable, respectively, for his clients he must advise them against
it before rendering his services (Art. 16 para. 2 FIDLEG).

Unless contrary indications exist, professional clients may be deemed to
possess the required expertise (knowledge) and experience and may be
considered able to bear the risk of financial services at all times (Art. 15
FIDLEG); that is, must only be enquired on the investment objectives.
Finally, vis-a-vis institutional clients neither appropriateness nor suitabil-
ity checks are required (Art. 22 FIDLEG).

With respect to mere execution only transactions, the financial services
provider will not be obliged to perform an appropriateness or suitability
check (Art.14 para.1 FIDLEG) — in contrast to MiFID Il regardless of
whether the financial instrument in question is complex or non-com-
plex. However, the financial services provider will be required to inform
the client that these checks will not be made before executing the ser-
vices (Art. 14 para. 2 FIDLEG). According to the text of the draft, the
same regime applies in case of services provided at the request of the
client; however, there may be an editorial mistake as, quite obviously,
the checks will be required for advisory or discretionary services inde-
pendently of whether it was the client who sought to be provided with
these services.
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Documentation and Reporting Duties (Arts. 17-18 FIDLEG)

Pursuant to the bill, financial services providers will be obliged to docu-
ment the following in an adequate manner: (i) the financial services that
have been agreed with clients and the information that has been given
to them, (i) the information of the clients according to Art. 14 para. 2
FIDLEG, respectively, the fact that he has advised against the financial
instrument in line with Art. 16 FIDLEG and (iii) the services that have
been provided to the clients (Art. 17 para. 1 lit. a—c FIDLEG). Moreover,
with respect to asset management and investment advisory services,
financial services providers will be required to record the client’s needs
and the reasons for a recommendation that leads to the purchase, hold-
ing or sale of a financial instrument (Art. 17 para. 2 FIDLEG).

In addition, financial services providers will be obliged to deliver a copy
of the documentation required by Art. 17 FIDLEG to their clients (Art. 18
para. 1 FIDLEG). They must notify their clients about the services pro-
vided and, in particular, (i) give account on agreed and executed orders,
(i) the composition, valuation and development of the portfolio and (iii)
the costs linked to the financial services (Art. 18 para. 2 lit. a—c FIDLEG).
The Federal Council will regulate the time and minimum content of such
information (Art. 18 para. 3 FIDLEG).

Best Execution Principles/Securities Lending (Arts. 19-21 FIDLEG)
Financial services providers will be obliged to comply with the principles
of bona fide and equal treatment while processing client orders (Art. 19
para. 1 FIDLEG). The Federal Council will specify these principles, in par-
ticular, with respect to procedures and systems to settle client orders
(Art. 19 para. 2 FIDLEG). Financial services providers will be bound to the
duty of best execution in respect of financial, temporal and qualitative
aspects (Art. 20 para. 1 FIDLEG). In particular, not only the price of the
financial instrument but also the costs linked to the execution of the
order and the compensations according to Art. 28 para. 3 FIDLEG must
be taken into consideration (Art.20 para.2 FIDLEG). The implementa-
tion of internal guidelines regarding the execution of client orders will be
mandatory (Art. 20 para. 3 FIDLEG).

It is intended that the following rules will apply with respect to the use
of financial instruments of clients: Financial services providers may only
borrow financial instruments from client holdings as counterparty or
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lend them to third parties if the clients have agreed to these transac-
tions in a separate agreement in writing or another form that allows for
text verification, which must not be part of the general terms and condi-
tions of the financial services provider (Art.21 para. 1 FIDLEG). The ap-
proval of the clients is only valid if the clients (i) have been informed on
the risks linked to such transactions, (ii) have a compensation claim on
the due proceeds of the securities that have been lent and (i) receive a
compensation for the securities lending (Art.21 para. 2 lit. a—c FIDLEG).
Uncovered securities lending transactions with financial instruments of
private clients will be prohibited (Art.21 para. 3 FIDLEG).

Lower Requirements regarding Institutional Clients

(Art. 22 FIDLEG)

With respect to transactions with institutional clients only the code of
conduct according to Arts. 8,9, 10 paras. 1 and 5, 18 para. 2 and 19-21
FIDLEG will be applicable (Art. 22 FIDLEG). For institutional clients no
basic information sheet (BIB; Basisinformationsblatt) will need to be pro-
vided. Furthermore, the obligations to perform suitability or appropri-
ateness checks, as well as some of the regulatory documentation and
accountability duties will not be compulsory vis-a-vis institutional clients
(in particular, those set out in Art. 17 and Art. 18 paras. 1 and 3 FIDLEG).
Of course, accountability duties deriving from the civil law may still be
applicable (cf. Art. 400 para. 1 CO).

Organization/Conflicts of Interest (Arts. 23-29)

Financial services providers will be obliged to ensure the fulfilment of
their duties according to the proposed FIDLEG with internal guidelines
and an adequate organization (Art. 23 FIDLEG). They will need to ensure
that their employees possess the skills that are required for their tasks
(Art. 24 para. 1 FIDLEG). Financial services providers which are not sub-
ject to supervision according to Art. 3 FINMAG will further have to en-
sure that only registered client advisers are acting as client advisers
(Art. 24 para. 2 FIDLEG).

Employee transactions should be subject to measures that can exclude
inappropriate behaviour (Art. 29 para. 1 FIDLEG). In particular, appropri-
ate and suitable measures will need to be implemented in an internal
guideline (Art. 29 para. 2 FIDLEG).
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Financial services providers will be obliged to take appropriate measures
to avoid actual or potential conflicts of interest or respective disadvan-
tages of clients (Art. 27 para. 1 FIDLEG). If a disadvantage for clients
cannot be excluded it must be disclosed to the respective client (Art. 27
para. 2 FIDLEG).

Financial services providers will only be permitted to accept compensa-
tions in connection with the performance of financial services from
third parties, if (a) clients have explicitly been informed on such compen-
sations, or (b) the compensations are forwarded to the clients com-
pletely (Art. 28 para. 1 lit. a and b FIDLEG). The information of the clients
must include the type and amount of the compensations and must take
place before the financial services have been provided. If the amount of
the benefit cannot be determined in advance, the financial services pro-
vider will need to inform its clients on the calculation parameters and
the range of the compensations (Art. 28 para. 2 FIDLEG). Compensations
in terms of Art. 28 para. 1 FIDLEG will consist of payments, such as bro-
kerage fees, kickbacks, commissions, rebates, distribution remunera-
tions, retrocessions and similar payments, including other financial ad-
vantages (e.g. soft dollars) that are made to the financial services pro-
viders (Art. 28 para. 3 FIDLEG). These proposed provisions are stricter
than the current case law of the Swiss Federal Court concerning retro-
cessions®?, in particular because the proposed provisions would seem to
be applicable to all financial services and not only to services that are
subject to Art. 400 para. 1 CO. The requirements for a valid waiver with
respect to compensations are not regulated in the FIDLEG; they remain
subject to Art. 400 para. 1 CO (and the respective case law)3.

Cf. decisions of the Swiss Federal Court 4A_127/2012 of 30 October 2012, c.5.6

and 4A_266/2010 of 29 August 2011, c. 2.6 et seq.; ABEGGLEN SANDRO, «Retrozession»
ist nicht gleich «Retrozession»: Zur Anwendbarkeit von Art. 400 Abs. 1 OR auf
Entschadigungen, die an Banken geleistet werden, insbesondere im Fondsvertrieb,
SZW 2007, pp. 122 et seq.; ABEGGLEN SANDRO, Der Verzicht auf Ablieferung von
Retrozessionen — Einordnung und Anforderungen, recht 2007, pp. 190 et seq.; BIANCHI
LUCA/BIANCHI FRANCOIS M., RdF-Landerreport Schweiz: Aktuelle Entwicklungen

im Aufsichts-, Zivil-, Bilanz und Steuerrecht fur den Kapitalmarkt, RdF 2014/1, p. 73.
Cf. ABEGGLEN (FN 38), 190 et seq.
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Register of Advisers/Cross-border Activities into Switzerland
(Arts. 30-36 FIDLEG)

Client advisers of Swiss and non-Swiss financial services providers (that
are not already subject to financial market supervision in Switzerland
according to Art. 3 FINMAG) may only conduct their activities in Switzer-
land if they are registered in the register of advisers (Art. 30 FIDLEG). It
is important to note that client advisers that are employed by financial
services providers which are subject to such supervision in Switzerland
are not obliged to register in the register of advisers. Consequently, the
registration duty targets primarily Swiss “external” financial advisers,
and non-Swiss “internal” and “external” client advisers and their em-
ployers (independently of whether they are regulated or not), which are
conducting financial services into Switzerland.

Conditions for the registration are that the client advisers (i) have con-
cluded the education and training according to Art. 6 FIDLEG, (ii) have
obtained professional liability insurance or possess equivalent collateral,
and (iii) are connected to an ombudsman'’s institution according to
Art. 77 FIDLEG (Art. 31 para. 1 lit. a—c FIDLEG). In addition, client advisers
will have to provide evidence that they (i) do not have a criminal record
regarding violations of Arts. 92-94 FIDLEG (i.e. violations of the rules for
prospectuses or BIBs, illegal offering of financial instruments, or viola-
tions of the code of conduct of the FIDLEG), Arts. 86—86a ISA, or 137-
172t PC (offences against property), and (ii) have not become subject to
a professional ban as contemplated by Arts. 33-33a FINMAG (i.e. regu-
latory ban of activity or prohibition to exercise his profession) (Art. 31
para.2 FIDLEG). The proceeding before the registration office will be
governed by the APA (Art. 36 FIDLEG).

In the beginning of the legislative process it had been foreseen that
foreign financial services providers performing a cross-border activity
requiring a license in Switzerland (if carried out by Swiss financial ser-
vices providers) will need to be registered in a separate register of for-
eign financial services providers (which will be conducted by a FINMA
approved registration office). Now, upon completion of the consulta-
tion process, this requirement has been abandoned, respectively, mer-
ged with the registration duty for client advisers (cf. Arts. 30 and 34 pa-
ras. 1 and 2 FIDLEG): Also client advisers of non-Swiss financial services
providers must be registered in the register of client advisers according
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to Art.30 FIDLEG. Further, Swiss clients shall receive the same protec-
tion they benefit from when facing Swiss financial services providers.
Therefore, the code of conduct according to Arts. 8 et seq. FIDLEG will
also apply to cross-border activities of foreign financial services provid-
ers (Art.8 para.1 FIDLEG). It may, however, well be that during the
course of the upcoming Parliamentary debate certain additional facilita-
tions will be granted in relation to inbound cross-border offerings of fi-
nancial services (e.g. an exemption in case of cross-border services pro-
vided to exclusively institutional clients and even certain other profes-
sional clients in Switzerland).

It is quite remarkable and a substantial deviation from many foreign
laws that, in principle, there exists no general duty to establish a Swiss
branch under the proposed FIDLEG in case of services to be provided to
private clients. However, in case of the establishment of a branch or
representative office (that employ persons) in Switzerland the FINIG will
require the obtainment of a regulatory license“°. In addition, under the
CISO, if the distribution of structured products to non-qualified inves-
tors is intended and the products are not listed with SIX Swiss Exchange
(SIX), a Swiss branch (with the regulatory status that is required for the
relevant business activities) is mandatory for the issuer or the guaran-
tor#!. Presumably, this rule will be transferred to the Federal Financial
Services Ordinance (FIDLEV).

Offering of Financial Instruments (Arts. 37-74 FIDLEG)

Prospectus (Arts. 37-59 FIDLEG)

Prospectus Duty (Art. 37 FIDLEG)

Whoever offers financial instruments for sale or subscription in a public
offering into, in or from Switzerland or requests admission of financial
instruments on a regulated market according to Art. 26 FINFRAG will be
required to publish a prospectus beforehand (Art. 37 para. 1 FIDLEG).
The prospectus duty will be subject to certain exceptions as described

Art. 48 et seq. FINIG; cf. also Section IV.B.9.

Cf. BIANCHI FRANCOIS M./ BIANCHI LUCA/WETTSTEIN YANNICK et al., Debt Capital Markets
2015, in: Lopez David/Fleisher Adam E./Kim Daseul, Getting the Deal Through —
Debt Capital Markets in 19 Jurisdictions Worldwide (2015), p. 99; BIANCHI/BIANCHI
(FN 38), p. 71.
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below (safe harbour rules). Further exceptions may be set forth by the
Federal Council (cf. Art. 49 FIDLEG).

Exceptions regarding the Type of the Offering

(Art. 38 para. 1 lit. a—e FIDLEG)

According to the proposed new rules, no prospectus will have to be
publlshed in case of public offers that satisfy any of the following:

Address only professional clients (lit. a);

address less than 150 investors that qualify as private clients (lit. b);
address only investors that purchase financial instruments in the
amount of at least CHF 100,000 (lit. ¢);

have a minimum denomination of CHF 100,000 (lit. d); or

have a total volume of not more than CHF 100,000 in a period of
time of 12 months (lit. e).

Exceptions regarding the Type of the Financial Instrument

(Art. 39 FIDLEG)

Furthermore, no prospectus will have to be published in case of public
offerlngs regarding any of the following:

Vi

Vii.

Shares which are issued outside of a capital increase in exchange for
existing shares of the same kind (lit. a);

shares which are issued or delivered in case of a conversion or ex-
change of financial instruments of the same issuer or the same group
(lit. b);

shares which are issued or delivered as a result of the exercise of a
right which is linked to a financial instrument of the same issuer or
the same group (lit. ©);

financial instruments that are offered for exchange due to a takeo-
ver if information exists that has a content which is equivalent to an
issuance prospectus (lit. d);

financial instruments that are offered or allocated due to a merger,
split, conversion, or transfer of assets if information exists that has a
content which is equivalent to an issuance prospectus (lit. €);

shares that are redeemed to the holders of shares of the same kind
if information on the amount and the type of the shares as well as
the reasons and details of the offer exists (lit. f);

securities that are offered or allocated to members of the board or
the management or employees if information on the amount and
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vii.

iX.
X.

Xi.
Xii.

the type of the shares as well as the reasons and details of the offer
exists (lit. g);

securities that are unconditionally and irrevocably guaranteed by
the Swiss Federation and its cantons, by an international or supra-
national public entity, by the Swiss National Bank or a foreign cen-
tral bank (lit. h);

securities that are issued by establishments with ideal purpose (lit. i);
certificates of deposits (Kassenobligationen) (lit. j);

money market instruments (lit. k); or

derivatives that are not offered by way of an issuance (lit. ).

Exceptions regarding the Approval for Trading (Art. 40 FIDLEG)
In addition to the exceptions set out above, no prospectus will have to
be published in case any of the following types of securities are ap-
proved for trading:

Shares that represent less than 10% of the number of shares of the
same kind that are already admitted for trading on the same trading
venues within a period of 12 months (lit. a);

shares which are issued or delivered in case of a conversion or ex-
change of financial instruments of the same issuer or the same
group, provided that they are shares of the same kind as the ones
that are already admitted for trading on the same trading venues
within a period of 12 months (lit. b);

securities which are admitted to trading on a foreign trading venue
whose regulation, supervision and transparency are (i) recognised
as adequate by the Swiss trading venue or (ii) ensured in another
manner (lit. ¢); or

securities for which the admission for a trading segment is request-
ed, provided that such trading segment is only open for professional
clients that trade exclusively for their own account or for the ac
count of exclusively professional clients (lit. d).

Content (Art. 42 FIDLEG)

The content of the prospectus will be regulated in Art. 42 FIDLEG. The
prospectus will need to comprise the information which is relevant for
the decision of the investor (Art. 42 para. 1 FIDLEG), such as information

on:
i

The issuer/guarantor/collateral provider (as applicable) (i.e. (a) the
board of directors, management, auditor, and other bodies, (b) the
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last semi-annual or annual report, (c) the business situation and (d)
the material perspectives, risks, and litigation proceedings);

ii. the securities, in particular the terms and conditions, risk factors,
and final terms (where applicable); and

iii. the offer, in particular the type of placement and the estimated net
revenue of the issuance.

The prospectus will need to be provided either in German, French, Ita-
lian, or English (Art. 42 para. 2 FIDLEG). Information may be incorporat-
ed to the prospectus by way of reference to the extent specified by the
Federal Council (Art. 44 FIDLEG). Furthermore, the prospectus will have
to contain a summary of the essential information set out in compre-
hensible form (Art. 42 para. 3 FIDLEG). The summary shall facilitate the
comparison of similar securities (Art. 45 para. 1 FIDLEG). With respect to
debt securities, the prospectus may be in the form of an issuance pro-
gram, whereas the final terms of a specific product under the base
prospectus may be issued in separate final terms (Art. 47 para. 1 and 3
FIDLEG).

Approval Proceeding (Art. 53 FIDLEG)

A major change is being proposed with respect to the approval of pro-
spectuses. Under the proposed FIDLEG, any prospectus for a public of-
fering (and not only a stock exchange listing prospectus like under the
current regime*?) will need to be submitted to and examined by an
authority for completeness, coherence, and comprehensibility (Art. 51
para. 1 FIDLEG in connection with Art. 54 para.1 FIDLEG). An approval
of the prospectus only after the issuance of the respective financial in-
struments could be implemented for certain securities by the Federal
Council (Art. 53 para. 2 FIDLEG). Furthermore, the responsible approval
body may approve a prospectus that is published under foreign law for
a public offer (or approval for trading on a regulated market) into, in,
and from Switzerland, if (i) it is drafted according to international stand-
ards and (i) the applicable information duties are equivalent to those
of the FIDLEG (Art. 56 para.1 lit.a and b FIDLEG). It should still be pos-

Cf. WEBER PHILIPPE/ KRONAUER MARKUS/HUBER ANDREA, Die Borsenzulassung in der
Schweiz in ihrem rechtlichen und steuerlichen Umfeld, in: Habersack Mathias/Mulbert
Peter O./Schlitt Michael, Unternehmensfinanzierung am Kapitalmarkt, 3 ed., Cologne
2013, p. 1512.
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sible to submit missing information by way of a Swiss wrapper43. Fur-
thermore, Swiss selling restrictions and a Swiss tax wording will have to
be implemented*4. The prospectus will be valid for public offers or trad-
ing on a regulated market for a period of 12 months after its approval
(Art. 57 para. 1 FIDLEG). It will be possible to register supplements to the
prospectus with the competent authority (Art. 58 para. 1 FIDLEG). The
approval body may provide for a passporting of prospectuses of certain
jurisdictions into Switzerland and publishes a list of the respective coun-
tries (Art. 56 para. 2 and 3 FIDLEG).

Special Provisions for the Offering of Collective Investment
Schemes (Arts. 50-52 FIDLEG)

The management companies of open investment funds, respectively,
SICAV, according to the CISA will be obliged to publish a fund contract
in the form of a prospectus (Art. 50 para. 1 FIDLEG). The prospectus will
need to either include the fund regulations or make reference to the
place where they can be obtained (Art. 50 para. 2 FIDLEG). The Federal
Council will specify further information which will have to be set out in
the prospectus (Art. 50 para. 3 FIDLEG). The prospectus and its updates
will need to be filed with FINMA immediately (Art.50 para. 4 FIDLEG).
The same rules will apply to the SICAF by analogy (Art. 51 para. 3 FIDLEG).

Furthermore, the Swiss Limited Partnership for Collective Investments
(Kommanditgesellschaft fiir kollektive Kapitalanlagen) as defined in
Art. 98 CISA will need to publish a prospectus (Art. 51 para. 1 FIDLEG). It
must contain the information that is included in the partnership agree-
ment according to Art. 102 para. 1 lit. h CISA (Art. 51 para. 2 FIDLEG).

Due to the FINMA approval requirement as set out in the CISA, prospec-
tuses of collective investment schemes will not be subject to the ap-
proval by the approval body according to Art. 54 para. 1 FIDLEG (Art. 53
para. 3 FIDLEG).

Cf. BIANCHI/BIANCHI/ WETTSTEIN et. al (FN 41), p. 97.

Cf. BIANCHI/BIANCHI/ WETTSTEIN et. al (FN 41), pp. 97 et seq.; WEBER PHILIPPE, The
Offering of Foreign Securities in Switzerland, in: Reutter Thomas/Werlen Thomas,
ElZ-Kapitalmarkttransaktionen Ill, Zurich 2008, pp. 11 et seq.
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Basic Information Sheet (Arts. 60—-66 FIDLEG)

Pursuant to the draft, in order to offer a financial instrument to private

clients (independently of whether the offering is public or not), a stand-

ardised, basic information sheet (BIB; Basisinformationsblatt) will have to

be created (and delivered to the clients at the point of sale). If the offer

is made on a preliminary basis an indicative version of the BIB will need

to be provided (Art. 60 para. 3 FIDLEG). An exception from the duty to

provide a BIB will apply to shares and securities similar to shares that

grant membership rights (Art. 61 para. 1 FIDLEG). BIBs must include the

information that is material for a reasonable person in order to make an

informed investment decision and to compare different financial instru-

ments (Art. 63 para.1 FIDLEG). In particular, the BIB will need to com-

prise the following information (Art. 63 paras. 1-2 FIDLEG):

i.  The name of the financial instrument and the identity of the issuer;

ii. the type and characteristics of the financial instruments;

iii. the risk- and return profile of the financial instrument, in particular,
the maximal capital loss that may occur to the investors;

iv. the costs of the financial instrument;

v. the minimal holding period and the tradability of the financial in-
strument; and

vi. information on the licenses and approvals that are connected with
the financial instruments.

Documents ruled by foreign law that are equivalent to the BIB may be
used instead of the BIB (Art. 61 para. 2 FIDLEG).

The BIB will need to be a separate document that is clearly distinguish-
able from marketing material and easy to understand for a private inves-
tor (Art. 64 paras. 1 and 2 FIDLEG). The producer will need to assess regu-
larly whether the information included in the BIB is still accurate and
update the document where required (Art. 65 para. 1 FIDLEG). Whereas
such updating obligation is already standard in the fund industry, it is
new in the area of structured products that are distributed to private
investors (and will increase the running costs for these products). The
Federal Council will regulate the details on the following topics: (i) con-
tent, (ii) volume, language, and design of the BIB, (iii) the modalities of
providing it to private clients, as well as (iv) the equivalence of foreign
documents with the BIB (Art. 66 lit. a—d FIDLEG).
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Publication (Arts. 67-70 FIDLEG)

The financial instruments provider or the person requesting admission
for trading will need to (i) deposit the approved prospectus with the
approval body and (ii) publish it before the beginning of the public offer
at the latest (Art. 67 para. 1 lit. a and b FIDLEG). The publication require-
ment can be satisfied either through (i) publishing the prospectus in a
newspaper or the Swiss Official Gazette of Commerce (SOGQ), (i) mak-
ing hard copies of the prospectus available free of charge at the domi-
cile of the issuer, the lead managers, the guarantor or collateral provider,
(iii) publishing the prospectus electronically on the website of the issuer,
the regulated market, or the lead manager, or (iv) publishing the pro-
spectus in electronic form on the website of the approval body (Art. 67
para. 3 lit. a—d FIDLEG in connection with Art. 69 FIDLEG). However,
even if the prospectus is published electronically, additional hardcopies
will need to be made available free of charge upon request (Art. 67
para. 4 FIDLEG).

The rules regarding the publication of the prospectus according to
Art. 67 para. 3 and 4 FIDLEG apply to the BIB analogously (Art. 68 para. 2
FIDLEG). In principle, this means that with respect to a public offering
the BIB must be published. However, it should be noted that in case of
a tailor made product that addresses only an individual client (and, con-
sequently, does not qualify as a public offer), as an exception, the BIB
must only be created and delivered to the client (but not be “published”
in terms of Art. 67 para. 3 and 4 FIDLEG).

Adbvertisings (Art. 71 FIDLEG)

Advertisings in terms of Art. 71 FIDLEG comprise any activities that have
the purpose of selling a financial instrument, irrespective of their type or
form#>. Advertisings will need to be clearly recognizable and labelled as
such (Art. 71 para1 in connection with Art.9 para. 4 FIDLEG). If a pro-
spectus or a BIB is published for a financial instrument this fact must be
stated in advertisings (Art. 71 para. 2 FIDLEG). Advertisings and any oth-
er information on financial instruments will need to be consistent with
the prospectus and the BIB (Art. 71 para. 3 FIDLEG).

Cf. FINMA Circular 2013/9 “Distribution of Collective Investment Schemes”, p. 3.



f)

(264)

9)

(265)

Liability (Art. 72 FIDLEG)

A new cross-sector legal foundation for prospectus liability is proposed
by Art.72 FIDLEG. Specifically, where information that is inaccurate,
misleading or in breach of regulatory requirements is provided or dis-
seminated in prospectuses, BIBs, advertisings, or similar statements re-
lating to the issue of financial instruments, any person involved may be
liable for the resulting losses to the acquirers of the financial instru-
ments (Art. 72 FIDLEG). The main proposed conditions for a prospectus
liability are the following: (i) active legitimation, (ii) passive legitimation,
(iii) damage, (iv) violation of a duty of care/information, (v) causation
and (vi) fault. Any damage that has been caused by inaccurate, mislead-
ing or insufficient (e.g. not in line with the legal minimum requirements)
information in a prospectus, BIB, or similar notifications (potentially
including advertisings) must presumably be compensated. The Swiss
Federal Court currently requires an overwhelming likelihood of the cau-
sation between the violation of a duty and the damage. Any natural or
legal person that was involved in the production of these documents
will be liable to the purchaser of a financial instrument, unless he can
prove that he is not at fault (due diligence defence). The liability will not
be limited to the prospectus itself, but will include documents included
by reference according to Art. 44 FIDLEG. Before this background, the
prospectus liability provision is rather atypical for the FIDLEG when con-
sidering that the Message states that the FIDLEG does not contain dou-
ble rules (i.e. provisions that have a regulatory and a civil law nature).
The prospectus liability rule, however, may be such a double rule (if not
a norm that belongs entirely to the civil law) and will replace the cur-
rently applicable provisions in Art. 752 and 1156 CO.

Special Provisions for the Offering of Structured Products

(Art. 73 FIDLEG)

Under the proposed new legislation, structured products may only be
offered to private clients (without an asset management agreement) into,
in or from Switzerland, if they are issued, guaranteed or secured in an
equivalent manner by a Swiss bank, securities house or insurance com-
pany or a pertinent foreign institution subject to equivalent standards of
supervision (Art. 73 para. 1 lit. a—d FIDLEG). The existing rule in the CISO
will most likely be integrated in the FIDLEV, thereby, requiring that the
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foreign issuer or the guarantor have a regulated Swiss branch#é. A Swiss
branch of a foreign institution in the context of the issuance of struc
tured products can be a representative office, a branch office, a sub-
sidiary, a sister company or a group company (provided that it comes
under consolidated supervision at the group level and has the regula-
tory status that is necessary to render its activities)*’.

Restitution of Documents (Arts. 75-76 FIDLEG)

Clients will have a right to request the release of a copy of their file and
any other documents relating to them that where produced by the fi-
nancial services provider under their business relationship at any time
and free of charge (Art. 75 para. 1 FIDLEG). A possible refusal of the fi-
nancial services provider with respect to the restitution of documents
can be taken into consideration by the competent court with respect to
the decision concerning the litigation costs (Art. 76 para. 4 FIDLEG).

Ombudsman’s Office (Arts. 77-89 FIDLEG)

A claiming client will benefit from the proposed institution of an om-
budsman’s office which will deal with disputes concerning claims be-
tween the client and the financial services provider in a mediation pro-
ceeding (Art. 77 et seq. FIDLEG). The proceeding must be non-bureau-
cratic, fair, quick, unbiased and free of charge for the client (Art. 78 para. 1
FIDLEG). The filing of a mediation request before an ombudsman’s of-
fice does not exclude or prevent a civil claim (Art. 79 para.1 FIDLEG).
After the proceeding before the ombudsman’s office the claimant may
waive the court conciliation proceeding (Schlichtungsverfahren) accord-
ing to the CPC (Art. 79 para. 2 FIDLEG). Financial services providers have
the obligation to join an ombudsman’s office (Art. 80 FIDLEG).

Cf. Art. 4 para. 1 lit.b CISO.

Cf. BIANCHI/BIANCHI/ WETTSTEIN et al. (FN 41), p. 100; FINMA FAQ-Structured Products
of 10 September 2014, p. 1, available on <https:/www.finma.ch/de/faq/#Order=1>,
last visited on 3 March 2016.
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Supervision and Exchange of Information (Arts.90-91 FIDLEG)
FINMA will monitor and enforce compliance with the requirements for
the provision of financial services and the offering of financial instru-
ments among the supervised financial services providers (Art. 90 para. 1
FIDLEG).

FINMA, the new semi-public supervisory authority, the register of client
advisers, the prospectus approval body, the ombudsman, and the FDF
will be entitled to exchange information (Art. 91 FIDLEG).

Criminal Provisions (Arts.92-94 FIDLEG)

Wilful non-compliance with the code of conduct of the FIDLEG may re-
sult in a fine of up to CHF 100,000 (Art. 92 FIDLEG). In particular, it is
punishable to wilfully (i) make wrong statements or omit material infor-
mation concerning the information duties of Art.9 FIDLEG, (ii) violate
the duties to perform appropriateness and suitability checks according
to Art. 11-16 FIDLEG substantially, or (iii) violate the rules on forwarding
compensations of third parties according to Art. 28 FIDLEG (Art. 92 para. 1
lit. a—c FIDLEG). Negligent breaches of these provisions are not consid-
ered to be criminal offences.

Furthermore, wilful breaches of the provisions regarding prospectuses
and BIBs may be sanctioned with a fine of up to CHF 500,000 (Art. 93
para.1 lit.a and b FIDLEG). Such violations will comprise (i) wrong or
missing facts and information in the prospectus or BIB and (ii) violations
of the prospectus duty (including proper drafting and the actual crea-
tion of the prospectus/BIB before the beginning of the public offer). A
fine of up to CHF 100,000 may arise if the BIB is intentionally not made
available before the subscription or conclusion of the contract (Art.93
para. 2 FIDLEG). Negligent breaches of these provisions do not qualify as
criminal offences.

In addition, the illegal offering of structured products (e.g. a distribution
to private clients without a BIB) will be sanctioned with a fine of up to
CHF 500,000 (Art. 94 lit. a—b FIDLEG). Again, negligence is not punisha-
ble.
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Final Provisions (Arts.95-98 FIDLEG)

In principle, the FIDLEG will become effective upon its entering into force.

However, the following transitory provisions may apply (Art. 97 para. 1-4

FIDLEG):

i. The Federal Council can implement a transitional period for obtain-
ing the education and training according to Art. 6 FIDLEG;

ii. client advisers which are subject to the registration duty according
to Art. 30 FIDLEG must request registration within a transitional pe-
riod of six months after the entering into force of the FIDLEG;

iii. financial services providers must join an ombudsman’s office ac-
cording to Art. 77 FIDLEG within a transitional period of six months
after the entering into force of the FIDLEG;

iv. the provisions on the offering of financial instruments are subject to
a transitional period of two years in case of (i) securities for which a
public offer or an application for admission to trading on a trading
venue has been made before the entering into force of the FIDLEG;
or (i) financial instruments that have been offered to private clients
prior to the FIDLEG's entry into force.

The Federal Council may extend the deadline for securities according to
Art. 97 para. 4 FIDLEG if this should be advisable due to a late entry into
service of the approval body (Art. 97 para. 5 FIDLEG).

Key Differences to EU Regulations

The new alignment of the European financial markets regulation after
the financial crisis has led to a revision of MiFID, which resulted in MiFID
Il. MiFID Il enhances the legal prerequisites for asset management and
advisory services. It also specifies the minimal duties in case of execu-
tion only transactions. Finally, it restrains the possibilities to accept dis-
tribution fees, retrocessions, and similar benefits from third parties. Be-
sides, the duties of the producers of financial instruments are largely
harmonised in Europe. The European Prospectus Directive regulates
that securities may only be offered publicly or admitted to a regulated
market if a respective prospectus has been previously published.
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MIFID II differs from the FIDLEG amongst others in the following key
points:

Vi.

Vil.

vii.

prospectuses are approved by the national supervisory authorities
and not by a separate approval body;

it requires an ex ante prospectus approval, whereas the proposed
FIDLEG provides the possibility of an ex post approval for some fi-
nancial instruments (e.g. bonds);

it requires pure investment advisers to obtain a regulatory approval,
whereas the proposed FINIG and FIDLEG require only compliance
with the code of conduct (and a registration by Swiss domiciled “ex-
ternal” and non-Swiss “internal” and “external” client advisers);

it restricts execution only orders of retail clients to non-complex fi-
nancial instruments, whereas the proposed FIDLEG allows private
clients execution only orders for any financial instruments, regard-
less of their qualification as complex or non-complex;

it allows member states to introduce the requirement to establish a
branch (for third-country cross-border providers), whereas the pro-
posed FIDLEG, in principle, does not;

it does not subject all types of financial services but only asset man-
agement and investment advisory to the regime on inducements.
However, the regime applicable to inducements is stricter than in
the FIDLEG; e.g. under MIFID Il, inducements are absolutely prohib-
ited in the context of discretionary mandates;

it provides for a distinction between dependent and independent
financial services; whereas this concept has been deleted in the
FIDLEG in sequence to the consultation process; and

it stipulates product governance rules; the FIDLEG does not require
a regulatory product governance process.

In particular, strong opposition can be expected where the proposed
FIDLEG rules exceed the MIFID Il standards and in particular on the re-
gime for enforcement of civil claims which proves to be very client/plain-
tiff-friendly. Furthermore, it remains to be seen to what extent Swiss
politicians will support the government'’s intention to achieve full equiv-
alency and whether the goal of full equivalency will mean equivalent in
principle or on a rule-by-rule basis.
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What Swiss and Foreign Market Participants Need
to be Aware of

Swiss Market Participants
Services: Swiss financial services providers will have to consider the fol-
lowing key points:

Vi
Vii.

vii.

All types of asset managers (including regular asset managers*s,
but not investment advisers) will become subject to prudential su-
pervision;

Swiss domiciled “external” investment advisers will be subject to a
registration duty;

the new laws’ conduct rules will be applicable to all financial ser-
vices providers including investment advisers;

the distributor license for distributors of collective investment sche-
mes will be abolished and replaced by the registration duty for indi-
vidual client advisers or license as regular asset manager or higher
license;

how to implement the appropriateness and suitability rules;

how to handle the client segmentation;

elaborating a strategy in connection with extended rules on in-
ducements;

preparation for ensuring the new, more extensive client information
and disclosure duties; and

ensuring effective dispatch of the offering documentation (e.g. BIBs)
to private clients.

Products: Swiss financial instruments providers should be aware of the
following issues:

i,
i,

iii.
iv.

New rules concerning the prospectus for financial instruments;
preparation of BIB templates;

preparation of marketing material templates;

implementation of solutions for the efficient production and update
of product documentation and marketing material; and

ABEGGLEN SANDRO/HUBER ANDREA, A Changing Landscape — A Guide to Regulatory
Developments in the Distribution of Retail Investment Products, Herbert Smith Freehills,
November 2012, p. 38; ABEGGLEN SANDRO/BIANCHI FRANCOIS M./BIANCHI LUCA,

Neue Finanzmarktarchitektur: Auswirkungen auf das Fonds- und Asset Management-
Geschaft, B2B 2015/53, p. 13.
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v. in the institutional market space, the certain trend to less regulated
and less costly products (such as investment foundations or actively
managed certificates (AMCs)) will continue®.

Foreign Market Participants

Services: Foreign financial services providers will have to consider the

following key points:

i.  Registration duties for client advisers of foreign financial services pro-
viders;

ii. key points for Swiss financial services providers (see above) , includ-
ing compliance with the Swiss conduct rules; and

iii. in connection with the preceding point, elaborating a gap analysis
regarding the divergences of the (familiar) code of conduct rules
under EU regulations from those under Swiss regulation.

Products: Foreign financial instruments providers should be aware of

the following issues:

i. New rules on the prospectus for financial instruments that are of-
fered in Switzerland;

ii. preparation of BIB templates for Switzerland; and

iii. key points for Swiss financial instruments providers (see above).

ABEGGLEN/BIANCHI/BIANCHI (FN 48), p. 13; BIANCHI Luca, The Rise of Actively Managed

Certificates, CapLaw 2015/2, p. 23; ABEGGLEN SANDRO/BIANCHI LUCA/HOCHSTRASSER
THOMAS, The Launch of the Real Estate Investment Foundation, CapLaw 2015/4, pp. 5
et seq.
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VI. Anti-Money Laundering - AMLA
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Federal Act for Implementing the Revised Financial
Action Task Force (FATF) Recommendations of 2012

In February 2012, the FATF published its revised international standards
concerning the combating of money laundering and terrorist financing
(FATF Recommendations).

Namely as a consequence of the FATF Recommendations and in view of
the forthcoming mutual evaluation of Switzerland to be conducted by
the FATF in spring 2016, over the past 18 months, Switzerland has imple-
mented, amended and enacted far-reaching laws, regulations and ad-
ditional measures to further increase its combat and prevention of mon-
ey laundering and terrorist financing. The implemented laws, regula-
tions and additional measures further enhance the already strict Swiss
regulatory framework on the prevention of money laundering and in-
clude preventive measures under administrative law (@amended AMLA,
newly implemented AMLO, revised AMLO-FINMA), repressive measures
under criminal law (Art. 305" para.2 PC) and law enforcement, inter-
national cooperation measures (Art. 42 FINMAG) as well as important,
so-called minimum standard soft law regulations (CDB 16). Notably, not
only financial institutions but also service providers outside the financial
services industry such as, e.g., dealers (Handler), are affected by the new,
respectively, amended regulation.

Switzerland has been a (founding) member of the intergovernmental
organization FATF since the latter’s creation in 1989. As a consequence
of the FATF Recommendations, on 12 December 2014, the Swiss Parlia-
ment approved the Federal Act for Implementing the Revised FATF
Recommendations which subsequently entered into force in two stages
on 1 July 2015 and 1 January 2016, respectively. The amended provi-
sions that were enacted per 1 July 2015 are contained in the CO, the
CISA and the FISA, while on 1 January 2016 amendments to the AMLA,
the CC, the PC, the ACLA and the DEBA as well as the CDB 16 (replacing
the CDB 08) entered into force. Hence, the aforementioned implement-
ing Federal act modifies a variety of legal and regulatory areas; the most
important of which are being discussed in more detail below.
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AMLA-Related Regulatory Amendments of Swiss
Anti-Money Laundering Framework

Overview

In a nutshell, the most considerable amendments to the Swiss anti-mo-

ney laundering regulatory framework that entered into force on1 July

2015, respectively, 1 January 2016, affect the following areas:

i. inclusion of “serious tax crimes” as predicate offence to money laun-
dering;

ii. improved transparency of not stock exchange listed legal entities
having issued bearer shares;

iii. stricter rules on the identification of the beneficial owner of (not
stock exchange listed) legal entities (so-called “controlling person”);

iv. extended qualification of politically exposed persons (PEP);

v. implementation of due diligence obligations relating to cash pay-
ments to dealers (Héndler); and

vi. modifications of regulation on SARs.

Together with the AMLA, its implementing ordinances AMLO (replacing
the former PFIO) and AMLO-FINMA were revised as well. Also, the CDB
08 was brought in line with the revised AMLA regulation and newly put
into force per 1 January 2016 as CDB 16. Details on the CDB 16 can be
found further below under Section VI.D.

Improved Transparency of not Stock Exchange listed Legal
Entities having issued Bearer Shares

Based on the FATF Recommendations, countries are requested to imple-
ment measures to identify the beneficial owners of legal entities and
enhance the transparency of unlisted companies that have issued bearer
shares (in Switzerland, some 50,000 respective legal entities still exist).
According to the new rules which entered into force on 1 July 2015, an
acquirer of bearer shares in a privately held Swiss stock corporation
must report the share purchase to the respective stock corporation (or,
if so provided, to an instructed financial intermediary) within one month
following the purchase. Failure to comply with such reporting obliga-
tions leads to the suspension of the respective shareholder’s member-
ship rights (including financial rights). This reporting obligation is not
linked to any specific threshold and companies listed on a stock ex-
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change (also a stock exchange abroad) as well as subsidiaries of listed
companies are excluded from such regulation. Also, bearer shares hav-
ing been issued as book-entry securities according to the FISA are not
subject to the aforementioned reporting obligation.

The stock corporation (as well as the limited liability company), in turn,
must register the holders of its bearer shares in the company’s bearer
share register, which must be accessible within Switzerland at any time.
Further, the bearer share register and all related records are subject to a
mandatory retention period of ten years. Thus, although legally still in
existence, bearer shares of Swiss stock corporations are treated similarly
to registered shares. Therefore, we believe it is fair to say that Swiss
bearer shares have, factually, disappeared.

Notably, together with the above revision the former concept allowing
an operating company to be considered the beneficial owner of its (or
third party) assets was dropped. Since 1 January 2016, only natural per-
sons may be considered (and recorded in the AML files, e.g. Form A) as
beneficial owners (see also Art. 27 para.2 CDB 16).

Implementation of Stricter Rules on the Identification

of Beneficial Owners

The FATF identified some unresolved deficiencies under Swiss law dur-
ing its last mutual review in 2005. Among these deficiencies, the estab-
lishment of the identity of beneficial owners was criticised. As a conse-
guence thereof, the law now expressly stipulates in its key provision on
the identification of the beneficial owner (Art. 4 para. 1 AMLA) that the
financial intermediary has to identify the beneficial owner with the due
diligence required by the circumstances. The financial intermediary must
obtain a written declaration indicating the natural person who is the
beneficial owner, particularly in cases where the contracting party is not
the beneficial owner or where there is doubt in this respect, and always
when the contracting party is a domiciliary company or a legal entity
that is operationally active (Art.4 para.2 AMLA). Hence, notably, the
obligation to establish the beneficial owner’s identity newly extends to
operating legal entities as well in that the so-called “controlling per-
son”(Kontrollinhaber) must be identified. According to Art.2a para. 3
AMLA are considered controlling person(s) of an operationally active
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legal entity natural persons who are in control of the legal entity in that
they, directly or indirectly, alone or in bilateral arrangement with third
parties, are participating in the legal entity with at least 25 per cent of
its capital or its voting rights or control it in another way. If these cannot
be determined, the identity of the top member of the governing body
of the legal entity must be identified (see also Section VI.D.2 below). As
mentioned above, to establish the identity of their beneficial owners,
unlisted legal entities having issued bearer shares were required to im-
plement a shareholders register stating the beneficial owners, i.e. his/
her first name, surname and address (Art. 697i CO), see Section VI.B.2
for details.

The exception regarding the identification of beneficial owners applies
to cases where the contracting party is a stock exchange listed company
or an affiliate in which such a company has a majority stake (Art. 4 para. 1
in fine AMLA).

Qualified Tax Offences as Predicate Offence to Money
Laundering

As of 1 January 2016, the scope of Art.305°s PC has been extended
to qualified tax offences, so-called “aggravated tax misdemeanour”
(Art. 305°s para. 1°s PC). An “aggravated tax misdemeanour”, often also
labelled as “qualified tax crime” or “serious tax offence” is considered
tax fraud pursuant to the FDTA and the FAHT against the Swiss Confe-
deration or a Swiss canton or municipality. Tax fraud as defined under
the relevant tax regulation is committed by tax evasion in use of false,
falsified or substantially incorrect documents bearing an increased evi-
dentiary relevance. In order to qualify as qualified tax offence as per the
revised PC, the amount of evaded taxes in a given taxation period must
exceed CHF 300,000 (Art. 3055 para. 1°s PC). Such offences include of-
fences in the areas of individual income tax and wealth tax and in case
of legal entities profit and capital tax. Furthermore, real property gains
tax is subject to such offences while cantonal inheritance and gift taxes
are excluded from the regulation.

Aggravated tax misdemeanour as predicate offence for money launder-
ing can also be committed with respect to taxes payable outside Switzer-
land; provided that (i) the relevant conduct constitutes an offence in the

1M1
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relevant country, (i) represents a tax fraud from a Swiss law perspective
and (jii) the evaded tax amount exceeds the equivalent of CHF 300,000.
Hence, tax offences committed to the detriment of a tax authority
abroad may also qualify as predicate offences to money laundering in
Switzerland if the respective act represents an offence in the foreign
jurisdiction the tax authorities of which are affected by the offender.
The amount of evaded taxes is calculated in accordance with the laws of
the jurisdiction where the tax fraud occurred.

Regarding the enhanced due diligence duties of financial intermediaries
in connection with qualified tax offences, we would expect that, based
upon risk considerations, no enhanced due diligence will be required in
relation to assets that are subject to an automatic exchange of informa-
tion (AIE). In the context of a comparable constellation, namely in the
context of the enhanced due diligence duties under the (non-implement-
ed) white money strategy, the Federal Council for example noted that
such enhanced duties “should be effective in relation to clients from
countries where the future agreements on the Automatic Exchange of
Financial Account Information (MCAA) do not apply. This means that
they will not be applicable to clients whose country of origin has an
MCAA with Switzerland. This also includes US clients, as FATCA effec-
tively has an MCAA. The due diligence requirements are not applicable
to clients who are resident in Switzerland for tax purposes” >°.

The newly implemented predicate offence of aggravated tax misde-
meanour does not apply retroactively. Thus, only aggravated tax misde-
meanours committed as of 1 January 2016 are considered predicate of-
fences for money laundering. Qualified tax offenses with respect to as-
sets that came under the control of a financial intermediary prior to that
date may be relevant for anti-money laundering purposes if committed
after 1 January 2016.

The extension of the scope of predicate offences for money laundering
further entailed an amendment to the scope of Art. 305" para. 2 PC to
enable financial intermediaries to file an SAR with MROS in case of ob-
servations indicating a qualified tax offence (see Section VI.B.6 below).

Cf. <https://www.estv.admin.ch/estv/en/home/allgemein/aktuell/nsb-news_list.
msg-id-57552.htmlI?>, last visited 21 April 2016.
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Inclusion of Domestic PEPs and International

Organizations’ PEPs

Pursuant to the FATF Recommendations, for due diligence purposes,
there should be an obligation to identify domestic PEPs, foreign PEPs,
and persons exercising or having exercised an important function at or
on behalf of international organizations’ PEPs.

Pursuant to revised Art.2a AMLA, a formal definition of national PEPs
has been included on the level of the Federal law. All financial interme-
diaries shall equally apply the PEPs regulations in terms of risk assess-
ment. Relatives of PEPs are in a similar way concerned by such rules.
Since 1 January 2016, the following categories of persons shall be con-
sidered as PEPs: (i) persons who are or have been entrusted with gov-
erning public functions abroad; (i) persons who are or have been en-
trusted with governing public functions in Switzerland; (iii) persons ex-
ercising an important function within an international sports federation.
In case of Swiss PEPs, the status as a PEP lapses 18 months after the re-
tirement from the relevant function. Such pre-defined period does not
apply to foreign PEPs and PEPs from international organizations.

Modification of Regulation on SARs

Art. 305" para. 2 PC has been amended to grant financial intermediar-
ies the right (Melderecht) to file an SAR with MROS in case of observa-
tions indicating that assets may originate from a crime, are related to an
aggravated tax misdemeanour or are under the control of a criminal
organization. Such right must be distinguished from the duty to file an
SAR with MROS pursuant to Art. 9 of the AMLA (Meldepflicht).

The revised regulation relates to the following points: (i) period of 20
working days (instead of five) for MROS to analyse the SAR and decide
whether it will refer the case to the criminal prosecution authorities; (ii)
the assets are, as a rule, frozen if and when MROS notifies the financial
intermediary that it will pass the case on to the criminal prosecution
authorities (immediate freezing is still required, however, where the as-
sets of a person are affected which occurs on a list prepared by the
Federal Department of Finance and forwarded to the financial interme-
diary by FINMA, the Federal Gaming Board or the financial intermedi-
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ary’s SRO); (iii) as a principle, the client(s) affected shall not be informed
of the communication of the suspicions vis-a-vis MROS.

Involvement of a Financial Intermediary in Cases

of Cash Payments in Excess of CHF 100,000 for Movable

or Immovable Property

While an absolute ban of cash payments in excess of CHF 100,000 was
refused by the Parliament, the Swiss legislator decided to impose due
diligence obligations on natural persons and legal entities trading pro-
fessionally in movable assets or real estate that receive cash payments
exceeding CHF 100,000 (“dealers” in the sense of Art. 2 para. 1 lit. b of
the AMLA, i.e. natural persons or legal entities dealing professionally in
goods and receiving cash payment in the context of a commercial trans-
action such as, e.q. art dealers, jewellers or real estate dealers). The due
diligence obligations envisaged include verification of the identity of the
contracting party, determination of the beneficial owner, preparation
and safekeeping of documents, clarification of the background and pur-
pose of the deal in cases where a specific transaction seems unusual or
where there are grounds to suspect that the cash used to pay originates
from a felony or an aggravated tax misdemeanour, and the obligation
to report well-founded suspicions (Art. 8a paras.1 and 2 and Art.9
para. 1°s of the AMLA). To avoid the foregoing due diligence obligations,
dealers may choose to have payments made through a financial interme-
diary instead of receiving cash payments exceeding CHF 100,000 them-
selves (Art.8a para.4 of the AMLA). Dealers are required to appoint
auditors to verify compliance with the aforementioned obligations
(Art. 15 of the AMLA).

At its meeting of 11 November 2015, the Federal Council adopted the
AMLO that entered into force on 1 January 2016. The new duties of care,
due diligence obligations and reporting duties for dealers set out in the
AMLA are further detailed in the new AMLO. They will be applied when
dealers accept cash payments of more than CHF 100,000 in the course
of trading activities. Also, the former PFIO was incorporated into the
AMLO.
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Further Amendment to the Anti-Money
Laundering Act (Extension of Due Diligence
Obligations with respect to Taxation)

Cross-border tax evasion should be prevented with the help of the new
global standard for the automatic exchange of information (AEl). To date,
almost 100 countries, including all major financial hubs and Switzerland,
have declared their intention to adopt the standard. Switzerland wel-
comes the new international standard, to which it contributed actively.
It allows for a level playing field in the competition between financial
centres, as these regulations apply to all, and is an important instrument
in international efforts to combat tax evasion. Domestic bank client con-
fidentiality will not be affected by the implementation of the new glob-
al standard.

On 27 May 2015, Switzerland and the EU signed an agreement regard-
ing the introduction of the global standard for the automatic exchange
of information in tax matters. Switzerland and the 28 EU member states
intend to collect account data from 2017 and exchange it from 2018
once the necessary legal basis has been created. By implementing the
global standard, Switzerland and the EU will make an important contri-
bution to the prevention of tax evasion.

On 5 June 2015, the Federal Council submitted the dispatch on the
OECD/Council of Europe Convention on Mutual Administrative Assis-
tance in Tax Matters and the dispatch on the required legal basis for
implementing the standard for the automatic exchange of information
in tax matters to the Parliament. The National Council has approved the
project on 16 September 2015 and the Council of States on 2 December
2015.

CDB 16

General Overview

The SBA’s Agreement on the Swiss Banks’ Code of Conduct with Regard
to the Exercise of Due Diligence (CDB 16) has equally entered into force
on 1 January 2016 (as well as the revised anti-money laundering regula-
tions implemented by the various SROs on their members, mirroring the
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revised AML provisions). While the CDB started as an agreement among
almost all Swiss banks and, therefore, can be considered soft law, the
CDB today represents the minimum regulatory standard of compliance
with the most important due diligence and duty of care obligations
(Art. 35 AMLO-FINMA) of financial intermediaries and, therefore, is one
of the most important self-regulatory frameworks within the Swiss anti-
money laundering regulation. According to Art. 2 para. 1 of the CDB 16
it “lays down binding rules for good conduct in banking in accordance
with the code of professional ethics. It is designed to give specific effect
to certain points of due diligence governed by the Anti-Money Laun-
dering Act (Art.3 to 5 AMLA) and the concept of “the diligence that
can be reasonably expected under the circumstances” in accepting as-
sets according to Art 305" of” the Swiss Penal Code (PC). Almost equal-
ly relevant is the SBA’s commentary to the CDB 16 that was published in
November 2016 (Commentary). It serves as the SBA's guideline to inter-
pretation of the CDB 16 while it does not form part of the CDB 16 itself.
It should be taken into account when interpreting the CDB 16 (Art. 3
CDB 16).

The Commentary summarises as follows (see p. 5 of the Commentary):

“The revision of the FATF Recommendations and the legislative changes
resulting from the revision of AMLA made it necessary to introduce new
concepts and provisions, mainly with regard to establishing the identity
of beneficial owners. The new term “controlling person” has also been
added in this context and a new Form K has been created for establi-
shing the identity of the controlling person of operating legal entities,
partnerships, foundations and trusts not quoted on the stock exchange.
Forms K (controlling person), | (insurance wrapper) and S (foundation)
are now appended to the CDB in addition to the familiar Forms A and T.
It was decided that Form R would not be included in this version of the
CDB.” (Form R is the form used by attorneys-at-law for accounts holding
client assets).

In comparison to its former version (CDB 08), the CDB 16 also provides
for a new, simplified and more comprehensive structure split into chap-
ters, sections and articles.

The revised regulation summarised above focuses on the following areas:
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Concept of the “Controlling Person”

The concept of the controlling person has been newly implemented in
the CDB 16. Under former versions of the CDB, beneficial owners of
actively operating companies were not to be determined. The CDB 16
now states to undertake the determination of “beneficial owners of an
operating legal entity [which] are defined as the natural persons who
ultimately control the legal entity or who are effectively in control of
it by any discernible means” (see p.15 of the Commentary). Thus, the
term of the “controlling person” addresses the beneficial owner of a
not stock exchange listed, operating legal entity who, in principle, must
be a natural person (certain exceptions apply, see Arts.22-26 CDB 16)
and directly or indirectly ultimately control the legal entity. The Com-
mentary’s appendix presents 11 practical examples as to under what
circumstances what type of “look through” by the use of Form A and/
or Form K is adequate, in particular as regards “multi-stage holding
structures”.

The cascade in determining the controlling person is threefold: (i) if an
operating legal entity has one or more controlling person(s) directly or
indirectly holding voting rights or capital shares of 25% or more in such
entity, these are to be identified in writing by using the newly imple-
mented Form K (forming an annex to the CDB 16); (ii) if no such control-
ling persons exist, the natural persons who exercise control over the
legal entity by other discernible means shall be identified by using either
Form A and/or Form K; and (iii) if no controlling persons according to
the foregoing can be determined, the top member of the governing
body of the legal entity should be identified as a substitute for the con-
trolling persons (Art. 20 para. 1, 3 and 4 CDB 16). The Commentary con-
tains further explanation of the exercise of determination of the control-
ling person, see there pp. 17 et seq.

Holding and real estate companies

As a rule, holding companies, i.e. “companies that hold a majority stake
in one or more companies engaging in trading, manufacturing or other
commercial operations and whose purpose is not primarily the manage-
ment of third party assets” (Commentary p. 27) do not qualify as domi-
ciliary companies in the sense of CDB 16. However, as an exception from
the foregoing rule, holding companies “that merely combine and/or
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manage the various assets (securities, real estate, commercial opera-
tions, etc.) of a family or another group of specified individuals or have
the sole objective of enabling dividend distributions to be made to share-
holders are to be regarded as domiciliary companies” (Commentary
p.27) and, consequently, the financial intermediary is required to deter-
mine the beneficial owner(s) on Form A.

New forms

As Annexes to the CDB 16, the new Forms | (insurance wrappers), K
(controlling persons of operating, not stock exchange listed legal enti-
ties), S (foundations) and T (trusts) were implemented, respectively, con-
siderably adapted.

Identification of Ordinary Partnerships

As a new requirement, the identity of at least one of the partners of
ordinary partnerships has to be verified. The incumbent rule, according
to which the verification of the identity of the designated signatory is
sufficient, will continue to apply only in exceptional cases. For all part-
ners that are beneficial owners of assets subject to the business rela-
tionship, and whose identity was not verified in the first place, a corre-
sponding written declaration such as a Form A is now required.

FINMA Circular 2016/07 “Video- and Online-Identification”

On 17 March 2016, FINMA published its circular 2016/07 containing ad-
ditional regulation facilitating video and online client identifiaction. The
circular came into force on 18 March 2016 and summarizes FINMA's
specifications on AML due diligence requirements for digital businesses
allowing client onboarding via digital measures. The facilitated applica-
tions are subject to certain particular requirements such as life-stream-
ing between the contracting party and the financial intermediary, re-
cording of the live-stream or special guidelines to be set by the financial
intermediary.

The circular’s chapters lll and IV regulate digital specifications in cases of
video or online client identification and chapter V addresses the deter-
mination on the beneficial owner in such circumstances. The proce-



dures may be outsourced in accordance with Arts. 28 and 29 AMLO-
FINMA.

B The circular applies to institutions directly supervised by FINMA (via the
AMLO-FINMA) as well as, per analogiam, to the pertaining provisions of
the CDB 16 and the regulations set by the SROs.
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CISA

Amendments to the CISA as Part of the Introduction
of the FIDLEG and FINIG

With effect as per 1 March 2013, a major revision of the Federal Col-
lective Investment Schemes Act (CISA) entered into force. The 2013 CISA
revision led to a fundamental change amongst other aspects also in
terms of the regulation of distribution of foreign collective investment
schemes (CIS) into Switzerland and within Switzerland, in so far as the
formerly available private placement exemptions under which foreign
CIS could be marketed to certain types of qualified investors without
any regulatory implications whatsoever, be it on product level or on dis-
tributor level, has been abandoned and replaced by a stricter regime. In
particular, the distribution of foreign CIS to qualified investor in Switzer-
land newly requires the appointment of a Swiss representative and pay-
ing agent on product level as well as compliance with certain disclo-
sures and code of conduct rules at the point of sale. In addition, the
respective distributor must either be licensed by FINMA or be subject to
at least equivalent foreign supervision in its home jurisdiction.

As outlined in Section | “From Old to New: An Overview”, the CISA will
face substantial carve-outs but will continue to exist and to provide for
certain product-specific regulations even after the entry in force of the
FINIG and FIDLEG. It is, however, important to note that there will not
only be carve-outs but also important material changes to the CISA in
relation to introduction of the FINIG and FIDLEG — at least as per the
current wording of the proposed drafts. The following material changes
may be particularly noteworthy:

Abolition of the Status of a FINMA Licensed Distributor

With the entry in force of the FINIG, distributors of CIS will no longer be
subject to a licensing requirement. This applies both in context of distri-
bution of CIS to non-qualified as well as to qualified investors. Instead
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distributors will be subject to the code of conduct rules and, potentially,
to the client adviser registration requirement of the FIDLEG.

Private Individuals with a Written Advisory Agreement

with a Regulated Financial Intermediary are deemed Qualified
Investors

With the entry in force of the FIDLEG, any type of professional client
(including institutional clients) as per the FIDLEG definition will, by way
of reference in Art. 10 para. 3 draft CISA, automatically be deemed to be
a qualified investor as per the CISA definition. It is, however, important
to note that the qualified investor definition as per the CISA is broader
than the professional client definition as per the FIDLEG. In particular,
Art. 10 para. 3t draft CISA provides that private individuals with a writ-
ten asset management or advisory agreement with regulated financial
intermediaries are also deemed qualified investors pursuant to the CISA
(unless they opt-in), while such individuals are not deemed professional
clients under the FIDLEG. In fact, the protection granted through the
applicable code of conduct rules of the FIDLEG — which only fully apply
if such individuals are deemed private clients for the purposes of the
FIDLEG — is the very reason why a lesser level of additional protection is
deemed to be required under the CISA in case such individuals are ad-
vised or their assets managed by a regulated financial intermediary.

In addition, there will be the following changes as compared to the cur-
rent regime: As per today’s CISA, only clients with a written asset man-
agement agreement with regulated financial intermediaries or certain
qualified regular asset managers are automatically deemed qualified in-
vestors (unless they opt-in). The same does, however, not yet apply in
case of a written advisory agreement. With the introduction of the
FINIG the latter will be changed and private individuals with a written
advisory agreement may also benefit from getting access to a larger
product universe. Further, the fact that all (currently unregulated) regu-
lar asset managers will newly be subject to a licensing requirement un-
der the FINIG will certainly enlarge the scope of application of this auto-
matic re-qualification.
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Swiss Representative and Paying Agent only Required in Case
of Retail Distribution and/or Distribution to HNWI

As outlined in note (315) above, distribution to qualified investors in
Switzerland requires since the 2013 CISA revision the appointment of a
Swiss representative and paying agent on product level.

With the introduction of the FINIG this change of regime will be rever-
sed to a large extent. In the future, the appointment of a Swiss repre-
sentative and paying agent will only be required in case of distribution
to non-qualified investors (retail investors) and/or in case of distribution
to high-net-worth individuals (HNWI) — in regards of the latter irrespec-
tive of whether the HNWI opted-out and required to be treated as qual-
ified investor. Distribution to all other types of qualified investors as per
the CISA (respectively, by way of reference, professional clients as per
the FIDLEG definition) will be exempt from the Swiss representative
and paying agent requirement. This affects, in particular, distribution to
public pension schemes, companies with professional treasury opera-
tions and private individuals under a written advisory or asset manage-
ment agreement with a regulated financial intermediary (unless they opt-
in). This return to the status quo ex ante deserves merit in our view given
that the existence of a Swiss representative and paying agent offered
limited benefits in relation to qualified investor distribution at large costs.

The question that remains, however, is whether the new possibility gran-
ted to all types of professional (and even institutional) clients to opt-in
and require to be treated as private clients (both as defined in the
FIDLEG) will lead to an automatic re-qualification of such client to a sta-
tus as a non-qualified investor under the CISA and, thus, trigger these
requirements on product level. If so, it will become more difficult to
ensure that only eligible investors are targeted and accepted as investors
in a CIS given that any type of investor may at any time declare an opt-
ing-in and therefore become non-eligible in relation to qualified inves-
tor funds. Another follow-up question is what would happen in case a
(qualified) investor declares to opt-in at a time when such investor is al-
ready invested in qualified investor fund (i.e. after subscription). In our
view, such investor may remain invested and no appointment of a Swiss
paying agent and representative is required in such case for as long as
such investor had the status of a qualified investor during the entire
distribution and subscription process.
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Swiss Jurisdiction in Case of Distribution to Retail Investors
and/or HNWI

The current wording of Art. 125 CISA provides that the place of perfor-
mance in relation to CIS being distributed in Switzerland is at the domi-
cile of the Swiss representative. Particularly in relation to retail distribu-
tion, FINMA's practice is, however, to additionally require that there is a
forum at the domicile of the Swiss representative or else FINMA would
not approve the foreign fund for retail distribution. The existence of a
sufficient legal basis for this FINMA practice is controversial under cur-
rent law.

In relation to this it is noteworthy that SFAMA has published on 5 March
2015 a FINMA-acknowledged model annex “information for investors in
Switzerland” that is considered as stipulating the minimum content of
the required Swiss disclosures in the fund documentation in case of retail
distribution. This model annex, inter alia, contains the following model
disclosure language: “In respect of the units distributed in and from
Switzerland, the place of performance and jurisdiction is the registered
office of the Representative.” Given that the same model annex stipu-
lates that the very same wording should be applied mutatis mutandis
in case of distribution to qualified investors, the question has arisen
whether the above FINMA practice had even been extended to qualified
investor funds distributed in Switzerland.

With the introduction of the FINIG, Art. 125 CISA shall be amended and
shall (i) explicitly contain a legal basis for the aforementioned FINMA
practice in relation to retail distribution and (ii) provide investors with a
choice of jurisdiction either at the domicile of the Swiss representative
or at their own domicile. Given that this provision is integrated with-
in the section governing the Swiss representative, we would be of the
view that this jurisdiction clause would not apply in case no Swiss rep-
resentative needs to be appointed (i.e. in case of distribution to any type
of qualified investor other than HNWI). If so, this would also clarify the
guestion outlined in note (324) above.
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Total Revision of the FINMA Collective Investment
Schemes Ordinance (CISO-FINMA)

The revised FINMA Collective Investment Schemes Ordinance (CISO-
FINMA) has entered into force on 1 January 2015 (transition period until
31 December 2015, in some cases until 31 December 2016).

This revision aimed to enhance investor protection, maintain market ac-
cess in light of the standards that have been changed at the national
and international level and oblige license holders to ensure that appro-
priate and efficient risk management is in place. In particular, the revi-
sion, inter alia, includes the following rules:

The rules on the delegation of fund manager’s duties to third par-
ties are governed principle-based by the revised CISO-FINMA in de-
tail. The former practice was maintained but has been amended in
certain aspects to allow a more flexible delegation considering the
corporate and fund law legislation. These rules shall also apply to
asset managers of collective investment schemes and representa-
tives of foreign collective investment schemes. The new rules on
the delegation in the CISO-FINMA abrogate the FINMA Circular
2008/37 "Delegation by fund management companies/SICAVs”.
The so-called commitment-approach Il for the measurement of risk
connected with the use of derivatives has been fundamentally re-
vised in order to close the gap to the pertinent European regulation,
especially the CESR-Guideline 10-788 on Risk Measurement and the
Calculation of Global Exposure and Counterparty Risks for UCITS.
Risk calculation excludes the calculation of risks according to the risk
categories market, credit and currency risks.

To minimise the risks involved in managing securities, rules on the
requirements for the management and custody of securities have
been introduced that comprise all OTC derivative investment tech-
niques and business transactions. Particularly, securities must be
highly liquid, have trading day values and be issued by a creditwor-
thy issuer who is independent of the counterparty.

The revised rules explicitly provide for the possibility to set up mas-
ter feeder structures.

Custodian banks have to introduce internal guidelines on control-
ling fund management companies and SICAVs.



The revised CISO-FINMA sets out the details on the calculation of
the de minimis threshold under which asset managers — which only
market collective investment schemes to qualified investors — do not
fall within the scope of the CISA.

The new rules set out in the Swiss Code of Obligations for com-
panies on accounting, valuation, accountability and publication re-
quirements are reflected in the CISO-FINMA for collective investment
schemes accordingly.
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Current Regulation of the Private Insurance Sector

The two most important pieces of legislation governing the private in-
surance sector are the Insurance Supervision Act (ISA), which regulates
the supervision of insurance companies and insurance brokers (Versiche-
rungsvermittler) and is designed to protect the insured persons from
abuses and the insolvency risks to which insurance companies are ex-
posed and the Insurance Contract Act (ICA), which contains provisions
relating to insurance contracts.

In December 2012 and March 2013, the chambers of the Swiss Parliament
decided not to deliberate on a bill proposed by the Federal Council on
an overall reform of the ICA, which, inter alia, aimed at the improve-
ment of the insured persons’ legal position. The Parliament mandated
the Federal Council to draft a bill for a partial reform of the ICA. Thus,
the proposal for an overall reform which had been in preparation for
a decade was dropped (the respective expert commission was already
established in 2003).

Impact of the New Regulation on the Private
Insurance Sector

The FIDLEG, as proposed with the Federal Council’'s Message, will have
two major impacts on the insurance sector: Firstly, certain life insurance
products will fall under the definition of financial instruments (Art.3
lit. b no. 6 FIDLEG) and, as a consequence, life insurance companies pro-
viding financial services in relation to such products will qualify as finan-
cial services providers in terms of Art. 3 lit. e FIDLEG and, thus, be sub-
ject to the relevant FIDLEG rules (see Section VIIL.B.1 below). Secondly,
the FIDLEG involves a partial revision of the ISA concerning the rules ap-
plicable to insurance brokers (see Section VIII.B.2 below).
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The Swiss Insurance Association (SVV) has opposed and continues to
oppose the application of the new regulation to insurance companies.
In the opinion of the SVV, additional measures to protect the insured
persons should rather be integrated into the existing sector-specific reg-
ulation.

Qualification of Certain Life Insurance Products as Financial
Instruments
The proposed FIDLEG is intended to apply, inter alia, to all producers and
providers of financial instruments (Art. 2 para. 1 lit. ¢ FIDLEG). According
to Art. 3 lit. b no. 6 FIDLEG, the definition of financial instruments in-
cludes redeemable life insurance policies (rlickkaufstdhige Lebensver-
sicherungen) with price-dependent benefits and settlement values as
well as capital redemption operations (Kapitalisationsgeschéfte) and ton-
tines (Tontinengeschéfte) and, thus, producers and providers of such in-
surance products will be subject to the FIDLEG.

— Redeemable life insurance policies with price-dependent benefits
and settlement values are life insurance policies that include a sav-
ings process which depends on the performance of financial instru-
ments, other assets or indices. Whether the client may select those
instruments is irrelevant. Rather, it is decisive whether the client
bears an investment risk. Accordingly, in particular the classical life
insurance products where the savings capital is subject to a fixed
rate of interest are not covered.

— A capital redemption operation is a contractual agreement between
a life insurance company and its client regarding the takeover of cli-
ent assets and their management in accordance with a mathema-
tical model. The agreement ends on an agreed date or with the
client’s death. In contrast to conventional life insurance products,
capital redemption operations involve no or very limited biometric
risks (occupational disability, invalidity, death or survival), i.e. such
products have a predominant investment character and are there-
fore closer to a bank product than to a life insurance product (for
this reason, such products may not be labelled as insurance policy).

— In case of tontines, a group of persons purchases a life-long annuity
(lebenslange Rente). Annually, the insurance company distributes the
total amount of those annuities among the persons that are still
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alive. As the number of beneficiaries decreases over time, the amount
of the annuity per surviving insured person increases. Finally, one
single person receives the entire amount of annuities. Thus, tontines
have a certain lottery character.

Amendments to the ISA regarding Insurance Brokers

Insurance Brokers

Insurance brokers are persons, irrespective of their designations, offer-
ing or entering into insurance policies (Art. 40 para. 1 ISA). Swiss super-
visory law distinguishes between two types of insurance brokers, name-
ly “tied” and “non-tied” insurance brokers. Non-tied insurance brokers
(ungebundene Versicherungsvermittler) are those who have a relation-
ship of trust with the insured persons and act in their interest (Art. 40
para. 2 ISA). All other insurance brokers are deemed to be “tied” (ge-
bundene Versicherungsvermittler; Art. 40 para. 3 ISA).

Duty to Register

Under current law, non-tied insurance brokers are obliged to have them-
selves registered in the register of insurance brokers, a public register
maintained by FINMA. For tied insurance brokers such registration is
voluntary, i.e. they have the right, but not the duty, to have themselves
registered if they fulfil the relevant requirements. Importantly, such reg-
istration does not lead to any prudential supervision by FINMA, which
the Federal Council considered as a problem as, in the Federal Council’s
view, a duty to register without any ongoing prudential supervision may
lead to an expectation gap among insured persons and may generate
unjustified trust in the supervision of the activities of those subject to
the duty to register.

Under the proposed new legislation, the existing register of insurance
brokers will be abolished and insurance brokers will be obliged to have
themselves registered in the new register of client advisers in accord-
ance with Arts. 30-36 FIDLEG and comply with the respective new code
of conduct rules. Due to the fact that the new register will be available
only to client advisers of financial services providers that are not subject
to prudential supervision in Switzerland, the duty to register will only
apply to non-tied insurance brokers. With regard to those insurance
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brokers who are at the same time client advisers in terms of Art. 3 lit. f
FIDLEG, the provisions of the FIDLEG will apply directly. The Federal
Council may provide for exemptions from the duty to register (Art. 42
para. 3 ISA).

Basic Training and Continuing Professional Development Duty
Under the revised ISA, insurance brokers must have sufficient knowl-
edge of the code of conduct set out in the ISA and the necessary exper-
tise required for performing their activities (Art. 43 para. 1 ISA). Insurance
companies and insurance brokers shall define industry-specific minimum
standards for basic training and continuing professional development.
For insurance brokers for which no appropriate minimum standards ex-
ist, the Federal Council will define the basic training and continuing
professional development requirements (Art. 43 paras. 2 and 3 ISA).

Insurance companies shall ensure that their insurance brokers have the
basic training and continuing professional development necessary for
the service to be provided and that insured persons can obtain informa-
tion on the basic training and continuing professional development of
their insurance broker (Art. 44 ISA).

Duty to Provide Information

Insurance brokers will be subject to a duty to provide information (Art. 45
ISA) analogous to the one according to Art.9 FIDLEG. The existing du-
ties to inform insured persons on the person with liability for negligence,
errors or incorrect information relating to the insurance brokers' activi-
ties as intermediaries and on the processing of personal data will be
maintained. In addition, advertising will have to be indicated as such
(Art. 45 para. 4 ISA).

In particular, insurance brokers will be required to inform the insured
persons in a transparent manner on the services and insurance products
offered and the associated costs. The compensation received by a tied
insurance brokers for transactions, such as commissions or brokerage
fees, does not qualify as cost and, therefore, does not have to be dis-
closed.
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As a rule, such information needs to be provided prior to the conclusion
of a contract (Art. 45a ISA thus corresponds to Art. 10 paras.1 and 5
FIDLEG).

Duties of Loyalty and Diligence

Art. 45b of the revised ISA requires insurance brokers to comply with
general duties of loyalty and diligence. The provision generally corre-
sponds to Art. 8 FIDLEG. However, as tied insurance brokers only advise
on the existing product shelf of their insurance companies, the best
advice rule according to Art. 8 FIDLEG has been slightly modified. Thus,
while insurance brokers are required act in the interests of the insured
persons, the best advice rule only applies within the available product
shelf.

Code of Conduct

Insurance brokers shall determine the objectives and needs of the in-
sured persons, or the persons to be insured, and check whether insur-
ance products are appropriate for them before recommending them
(Art. 45c para. 1 ISA). If an insurance policy is concluded at the insured
person’s request or if the information received is insufficient to assess
the appropriateness of an insurance product, the insurance broker shall
inform the insured person that no assessment of appropriateness will
be performed (Art. 45¢ para. 2 ISA). If insurance brokers are of the opin-
ion that insurance products are not appropriate for the insured persons,
they shall advise them against these products before concluding any
such insurance contracts (Art. 45c¢ para. 3 ISA).

Compensation from Third Parties

The provision regarding compensation from third parties (Art. 45d ISA)
corresponds to Art. 28 FIDLEG. Thus, for non-tied insurance brokers
a transparency requirement in relation to compensation received from
third parties will be introduced, i.e. the proposed new legislation does
not provide for a complete ban of the acceptance of such compensa-
tion. Art. 45d ISA does not apply to tied insurance brokers, due to the
absence of a relationship of trust between them and their clients.



IX. Timeline and Key Issues
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to Observe

Timeline

Under the currently envisaged timelines, the various new acts may move
at different speeds and become effective at different times.

The FINFRAG and its implementing ordinances (FINFRAV and FINFRAV-
FINMA) entered into force on 1January 2016. However, various transi-
tional periods apply — (see N (82)—(85) and (138)—(142)) — that need to be
monitored by market participants. Thus, the effective implementation
of the FINFRAG provisions relating to FMIs and derivatives trading occurs
in several phases.

In relation to the FIDLEG and FINIG, the long expected Message (Bot-
schaft) of the Federal Council to Parliament commenting the proposed
wording of the acts for Parliamentary debate has finally been issued in
November 2015. Both of these acts are/will be discussed and debated in
Parliament in 2016 and, possibly, in 2017. On 17 February 2016, the com-
petent Parliamentary Committee, the Economic Affairs and Taxation
Committee (EATC) of the Council of States decided in an unanimous
vote to start discussing the legislative proposals. However, the EATC an-
nounced that it reserves its right to substantially amend the draft bills
and that it will require the FDF to provide suggestions for certain amend-
ments (which is a novum in Swiss law making), and explanations on the
consequences of introducing certain reductions of the regulatory re-
quirements, particularly in relation to insurers and regular asset manag-
ers, prior to discussing the proposals in detail. Such first detailed discus-
sion of the draft bills by the EATC occured in April 2016 which means
that the plenum of the Parliament will not start related discussions prior
to the Summer session 2016°".

On the whole, cf. <https://www.parlament.ch/press-releases/Pages/
mm-wak-s-2016-02-17.aspx>, last visited on 3 March 2016.
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While officially it is still communicated that the FIDLEG and FINIG may
become effective as per 2017/2018, the general view is that these acts
will not enter into force prior to 1 January 2018 at the earliest. Both the
FIDLEG and the FINIG will contain transitional periods as well. Regular
asset managers, for example, need most likely not apply for a license
until 2020. The changes to the FINMAG will become effective together
with the relevant acts they are proposed together with.

Market participants will be well advised to closely observe the develop-
ments and the debates around the new acts in- and outside Swiss
Parliament in 2016 and 2017.

Key Issues to Observe
Key issues to be aware of include, in particular, the following:

Supervision

i.  Increased cross border exchange of information between Swiss and
foreign authorities relating to market participants;

ii. creation of one or several new semi-public supervisory authorities
for the supervision of regular asset managers, trustees and pre-
cious metal traders;

ii. non-compliance with new code of conduct rules by non-super-
vised Swiss or foreign financial services providers may lead to crim-
inal sanctions and provide grounds for civil claims;

Financial Infrastructures and Derivatives Trading

iv.  new licensing requirements for domestic FMIs/institutions: trading
venues, operators of organised trading facilities, central counter-
parties, central securities depositories, trade repositories and pay-
ment systems;

V. new recognition requirements for foreign FMIs/institutions: trad-
ing venues, operators of organised trading facilities, central coun-
terparties and trade repositories;

vi. new rules applicable to derivatives trading, e.g.: clearing obliga-
tion, reporting obligation, risk mitigation obligation and platform
trading obligation;



Financial Institutions

Vil.

vii.

introduction of general licensing obligations for all institutions in-
vesting or managing third party assets on a professional basis;
subjection of asset managers of Swiss occupational benefit schemes
to the same supervision and licensing requirements as asset man-
agers of collective investment schemes;

Financial Services, Code of Conduct Rules and Offering
Documentation

X.

Xi.

Xil.

Xiil.

XiV.

new rules applicable to inbound cross-border business, in particu-
lar, that foreign financial institutions must comply with the same
rules of conduct as Swiss financial institutions;

distinction between Swiss “internal” and “external” as well as
“non-Swiss" client advisers and applicability of specific rules (and
in case of Swiss “external” and “non-Swiss” client advisers a reg-
istration duty) to each of them;

implementation of the appropriateness and suitability rules, obli-
gation to perform client segmentation and providing of appropri-
ate client information for asset management, advisory and to a lim-
ited extent execution only business;

scope of rules on inducements (retrocessions) extended to all fi-
nancial services;

new requirement to prepare, update and dispatch BIBs in case of
offerings of financial instruments (except shares) to private clients;

Anti-money Laundering and Automatic Exchange
of Information

XV.

XVi.

stock corporations as well as limited liability companies that have
issued bearer shares must comply with the new rules regarding
bearer shares and amend their articles of association and by-laws
within two years after the entry in force of the respective new CO
provisions, i.e. by 30 June 2017 at the latest;

introduction of qualified tax offences (against Swiss or foreign tax
laws, so-called “aggravated tax misdemeanour”) as predicate of-
fence for money laundering as per 1January 2016 and, correspon-
dingly, enhanced due diligence duties of financial intermediaries
and traders being subject to the AMLA in connection with quali-
fied tax offences;
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XVil.

under the AEIl, Switzerland and the 28 EU member states intend to
collect account data starting in 2017 and exchange it from 2018
once the necessary legal basis has been created;

Collective Investment Schemes

XVili.

XiX.

XX.

abolition of the license for distributors of collective investment
schemes, but introduction of a registration duty for all individual
client advisers;

limitation of the requirement to appoint a Swiss representative
and paying agent on the level of the foreign collective investment
scheme to constellations where there is distribution to Swiss retail
investors and/or HNWI;

introduction of an investor’s choice of jurisdiction either at the
domicile of the Swiss representative or at the investor’s domicile in
case of distribution of collective investment schemes to Swiss retail
investors and/or HNWI;

Insurance

XXI.

XXil.
XXiii.

applicability of the FIDLEG to life insurance companies in relation
to certain insurance products;

new conduct rules applicable to non-tied insurance brokers; and
abolition of the existing register of insurance brokers, which is re-
placed by the duty of non-tied insurance brokers to be registered
in the new client adviser register as introduced by the FIDLEG.

In summary, any participant in the Swiss market, regardless of whether
it is a Swiss or a foreign player, needs to review its current business mod-
el and evaluate whether and to what extent it needs to be adapted to
comply with the comprehensive changes of the Swiss regulatory archi-
tecture.



Literature/Materials

ABEGGLEN SANDRO/BIANCHI FRANCOIS M./BIANCHI LUCA et al., Debt capital mar-
kets in Switzerland: regulatory overview, in: Thomson/Reuters (Hrsg.),
Practical Law Global Guide 2015/16 — Capital Markets, pp. 1-12.

ABEGGLEN SANDRO/BIANCHI FRANCOIS M./BIANCHI LUCA, Neue
Finanzmarktarchitektur — Auswirkungen auf das Fonds- und Asset
Management-Geschaft, B2B 2015/53, pp. 11-13.

ABEGGLEN SANDRO/BIANCHI LUCA, Regulation of the Point of Sale —
An Update on the Rules of Conduct of Financial Services Providers
under the proposed FIDLEG, CapLaw 2016/1, pp. 17-20.

ABEGGLEN SANDRO/BIANCHI LUCA/HOCHSTRASSER THOMAS, The Launch of the
Real Estate Investment Foundation, CapLaw 2015/4, pp. 2—6.

ABEGGLEN SANDRO/HUBER ANDREA, A Changing Landscape — A Guide
to Regulatory Developments in the Distribution of Retail Investment
Products, Herbert Smith Freehills, November 2012, pp. 36-39.

ABEGGLEN SANDRO, Der Verzicht auf Ablieferung von Retrozessionen —
Einordnung und Anforderungen, recht 2007, pp. 190-203.

ABEGGLEN SANDRO, Die unabhangigen Vermdgensverwalter vor grossen
Verdanderungen — Elemente der KAG-Teilrevision, in: Isler Peter R./
Cerruti Romeo, ElZ-Vermdgensverwaltung V, Zirich 2012, pp. 67-99.

ABEGGLEN SANDRO, «Retrozession» ist nicht gleich «Retrozession»:
Zur Anwendbarkeit von Art. 400 Abs. 1 OR auf Entschadigungen,
die an Banken geleistet werden, insbesondere im Fondsvertrieb,
SZW 2007, pp. 122-134.

AFFENTRANGER MARKUS/KOSLAR FRANO/COURVOISIER MATTHIAS et al., in:
Baker & McKenzie Zurich, Swiss Collective Investment Schemes (CISA),
Berne 2010.

AMADO FLAVIO/DE VECCHI RAFFAELE/MOLO GIOVANNI, Die regulatorischen
und zivilrechtlichen Aspekte des FIDLEG-Projektes — eine kritische
Auseinandersetzung, AJP 2013/12, pp. 1783-1805.

135



BAHAR RASHID, Derivative Trading under the Federal Act on Financial Markets
Infrastructure, GeskKR 2015, pp. 479-496.

BAHAR RASHID, Something Old, Something New: The Supervision of Financial
Intermediaries under the Draft Federal Act on Financial Institutions,
CapLaw 2016/1, pp. 36-41.

BAHAR RASHID/TRUFFER ROLAND, Regulation of Financial Market Infrastructures
under the preliminary draft for a Financial Market Infrastructure Act,
CaplLaw 2014/13, pp. 10-16.

BAISCH RAINER, Implikationen der MiFID-Regulierung fur das FIDLEG —
«europdisierter» Anlegerschutz in der Schweiz?, in: Europdisierung der
schweizerischen Rechtsordnung: Analysen und Perspektiven von
Assistierenden des Rechtswissenschaftlichen Instituts der Universitat
Zurich, Zurich 2013, pp. 479-504.

BARTSCHI HARALD, Finanzmarktregulierung im Fluss — Zum neuen
Finanzinstituts- und Finanzdienstleistungsgesetz, SZW 2014,
pp.459-491.

BIANCHI FRANCOIS M./BIANCHI LUCA/WETTSTEIN YANNICK et al., Debt Capital
Markets 2015, in: Lopez David/Fleisher Adam E./Kim Daseul,
Getting the Deal Through — Debt Capital Markets in 19 Jurisdictions
Worldwide (2015), pp. 96-102.

BIANCHI LUCA/BIANCHI FRANCOIS M., RdF-Landerreport Schweiz:
Aktuelle Entwicklungen im Aufsichts-, Zivil-, Bilanz und Steuerrecht
far den Kapitalmarkt, RdF 2014/1, pp. 70-74.

BIANCHI LUCA, Die neuen regulatorischen Rahmenbedingungen von struktu-
rierten Produkten, GeskKR 2016, pp. 61-79.

BIANCHI LUCA, The Rise of Actively Managed Certificates, CapLaw 2015/2,
pp. 23-26.

BIANCHI LUCA, Proposed Regulatory Framework for Financial Products in
Switzerland, CapLaw 2014/1, pp. 18-23.

BOHRER ANDREAS/HARSCH SEBASTIAN/REHM CHRISTIAN/HUGGENBERGER ERIC/
SPIEGEL DIRK, Finanzmarktrecht: Entwicklungen 2014, Bern 2015.

136



BOSCH RENE/KRAMER STEFAN, Schweizerisches Finanzmarktrecht im Umbruch -
Das Finanzmarktinfrastrukturgesetz als eine der neuen Saulen, SJZ
2014/110, pp. 249-258.

CEPE SONYA, Auswirkungen des FIDLEG auf die Vermdgensverwaltung
und Anlageberatung und deren Einordnung im europaischen Kontext,
Zurich 2014.

EGGEN MIRJAM, Produktregulierung im Finanzmarktrecht, Bern 2015.

EMMENEGGER SUSAN/GOOD RAHEL, Anlegerschutz in der Vermdgens-
verwaltung und Anlageberatung — zum Projekt eines
Finanzdienstleistungsgesetzes fur die Schweiz (FIDLEG), in:
Anlegerschutz im Finanzmarktrecht kontrovers diskutiert, Zurich 2013,
pp. 85-132.

FEDERAL COUNCIL, Message on the Financial Services Act (FIDLEG)
and on the Financial Institutions Act (FINIG) dated 4 November 2015,
BBl 2015, pp. 8901-9091.

FEDERAL COUNCIL, Message on the FinfraG dated 3 September 2014, BBI
2014, pp. 7483-7718.

FEDERAL COUNCIL, Message on the FINMAG dated 1 February 2006, BBI
2006, pp. 2829-2916.

FEDERAL COUNCIL, Raw Material to the Message on the Financial Sercives Act
and on the Financial Institutions Act dated 4 November 2011, available
on <http://www.news.admin.ch/NSBSubscriber/message/attachments/
41563.pdf >, last visited on 3 March 2016.

FEDERAL DEPARTMENT OF FINANCE, Explanatory Report to the Consultation
Draft of the FINFRAG dated 29 November 2013.

FEDERAL DEPARTMENT OF FINANCE, Explanatory Report to the Consultation
Draft of the FIDLEG and the FINIG dated 25 June 2014.

FEDERAL DEPARTMENT OF FINANCE, Regulatory Impact Assessment
(Requlierungsfolgenabschétzung zum Finanzdienstleistungsgesetz
FIDLEG und zum Finanzinstitutsgesetz FINIG), status 4 November 2015.

137



FEDERAL DEPARTMENT OF FINANCE, Report on the Results of the Concultation
Procedure of the FIDLEG and the FINIG dated 13 March 2015
(Bericht Uber die Viernehmlassungsergebnisse zum Finanzdienstleistungs-
gesetz (FIDLEG) und zum Finanzinstitutsgesetz (FINIG)).

FRriz ENRICO, A Key Information Document Helps to Turn Retail Clients into
Mature Investors, CapLaw 2016/1, pp. 28-31.

HUNERWADEL PATRICK/TRANCHET MARCEL, Commentary on Art. 1 FINMAG, in:
Basler Kommentar zum Finanzmarktaufsichtsgesetz, 2" ed., Basel
2011,

HUNKELER DANIEL/WOHL GEORG J., E-FIDLEG — hohere Hurden fir KMU bei der
offentlichen Kapitalaufnahme?, GeskR 2014, pp. 484-499.

IMF, Switzerland — Financial System Stability Assessment: Report on
Observance of Standards and Codes, April 2014.

JANSSEN MARTIN/KOCHER DAVID, Bundesgesetz Uber die Finanzdienstleistungen
(Finanzdienstleistungsgesetz, FIDLEG) — Gutachten zu ausgewahlten
Aspekten aus konomischer Sicht, Zurich 2014.

KUHN HANS, Die Regulierung des Derivatehandels im kinftigen
Finanzmarktinfrastrukturgesetz, GeskR 2014, pp. 161-182.

LAFITA DIANA, Versicherer bald Banken? Neueste Entwicklungen in der
Versicherungsaufsicht, GeskR 2015, pp. 396-4009.

LieBl MARTIN, Neue Bestimmungen zu Derivaten und strukturierten
Produkten, Das Geld-Magazin 2015/2, pp.20-22.

MAURENBRECHER BENEDIKT/WALLER STEFAN, Prospekthaftung und strukturierte
Produkte, in: Reutter Thomas/Werlen Thomas, ElZ-Kapitalmarkt-
transaktionen 1V, Zurich 2009, pp. 55-103.

NOBEL PETER, Swiss Finance Law and International Standards, Berne 2002.

NOBEL PETER, Finanzmarktrecht — neue Architektur — neuer Wein?,
Basler Juristische Mitteilungen, Reinach 2015, pp. 129-153.

RABIAN ALEXANDER, Hohe Kosten und kein besserer Schutz, Neue ZUrcher
Zeitung, 22 January 2016, p. 11.

138



REHM CHRISTIAN/BOSCH RENE, The Proposed New Swiss Prospectus Regime —
A First Analysis, CapLaw 2016/1, pp. 2-8.

ROTH DANIEL, Gesetzgebungsprojekte — FIDLEG, FINIG und FinfraG,
SZW 2014, pp. 608-614.

SCHLEIFFER PATRICK/SCHARLI PATRICK, Supervision of Portfolio Managers
and Trustees, CapLaw 2016/1, pp. 42-46.

SCHLEIFFER PATRICK/SCHARLI PATRICK, Ein Uberblick tiber das kiinftige
Finanzdienstleistungsgesetz und Finanzinstitutsgesetz, GesKR 2014,
pp. 334-347.

SESTER PETER/ZWEIFEL LINUS, FinSA Business Conduct Rules and MiFID I,
CaplLaw 2016/1, pp. 32-35.

SETHE ROLF/ANDREOTTI FABIO, Droht das Aussterben der unabhangigen
Vermogensverwalter in der Schweiz? Empirische Betrachtung zu den
Folgen der Einflihrung einer staatlichen Aufsicht in Deutschland,
Liechtenstein, Grossbritannien und Frankreich, SJZ 2015, pp. 377-392.

SETHE ROLF/SEILER MORITZ, Dokumentation und Rechenschaft im geplanten
FIDLEG, in: Waldburger Robert et al., Law & Economics: Festschrift fur
Peter Nobel zum 70. Geburtstag, Bern 2015, pp. 431-455.

SPIEGEL DIRK/HOHNJEC MARTA, Neue Finanzmarktarchitektur — Verscharfung
der rechtlichen Rahmenbedingungen, B2B 2015/53, pp. 8-10.

STRAUB RODOLFO/GRUNDER THERESE/TSCHOPP REGINA, The Reviewing Body —
a New Element in the Prospectus Law According to the Federal
Financial Services Act (FinSA), CapLaw 2016/1, pp. 9-16.

SULZER STEFAN/GINTER PETRA, Draft Bill Financial Market Infrastructure Act:
Initial Thoughts on the New Rules for OTC-Derivatives, CapLaw 2014/1,
pp.23-27.

Swiss ASSOCIATION OF ASSET MANAGERS, FIDLEG/FINIG: Unnétige Aufblahung
des Kontrollapparats ohne Nutzen fur die Anleger und ohne
Verbesserung beim Marktzugang («SAAM Media release»), Zurich
4 November 2015, available on <www.vsv-asg.ch/uploads/file/
news/2015/20151104_-fidleg-de.pdf>, last visited on 3 March 2016.

139



Swiss BANKING ASSOCIATION, Statement zur Verdffentlichung der Botschaft zu
FIDLEG und FINIG, Basel 4 November 2015, available on <www.swiss-
banking.org/stellungnahme-20151104>, last visited on 3 March 2016.

THEVENOZ LUC/ZULAUF URS, Bank- und Finanzmarktrecht 2015 — Regulierung
und Selbstregulierung der Finanzmarkte in der Schweiz, Bern 2015.

UMBRELLA ORGANIZATION OF Swiss SME, FIDLEG/FINIG: sgv gegen
Diskriminierungsvorlage (“sgv Media release”), Bern 4 November 2015,
available on <http://www.sgv-usam.ch/fileadmin/user_upload/
deutsch/2015/medienmitteilungen/20151104_mm_fidleg-finig_
de.pdf>, last visited on 3 March 2016.

\WEBER PHILIPPE/KRONAUER MARKUS/HUBER ANDREA, Die B&rsenzulassung in der
Schweiz in ihrem rechtlichen und steuerlichen Umfeld, in: Habersack
Mathias/Mlbert Peter O./Schlitt Michael, Unternehmensfinanzierung
am Kapitalmarkt, 3 ed., Cologne 2013, pp. 1492-1549.

WEBER PHILIPPE, The Offering of Foreign Securities in Switzerland, in: Reutter
Thomas/Werlen Thomas, ElZ-Kapitalmarkttransaktionen Il
Zurich 2008, pp. 1-38.

WERLEN THOMAS/HERTNER JONAS, Draft Financial Services Act to Expand
Clients' Enforcement Rights vis-a-vis Financial Services Providers,
Leaves Key Questions Unaddressed, CapLaw 2016/1, pp. 21-27.

ZELLWEGER-GUTKNECHT CORINNE, FIDLEG, FINIG und FINFRAG — Gedanken zur
Haftung fur standardisierte Information gemass den Vorentwdrfen, in:
Jahrbuch SGHVR = Annuaire SDRCA, Zurich 2014, pp. 109-121.

ZURCHER HOCHSCHULE FUR ANGEWANDTE WISSENSCHAFTEN (SCHOOL OF
MANAGEMENT AND LAW), Analysis of FINIG Regulatory Costs
(Requlierungskostenanalyse zum Finanzinstitutsgesetz (FINIG)), status 6
May 2014.

ZURCHER HOCHSCHULE FUR ANGEWANDTE WISSENSCHAFTEN (SCHOOL OF
MANAGEMENT AND LAW), Analysis of FIDLEG Regulatory Costs
(Requlierungskostenanalyse zum Finanzdienstleistungsgesetz (FIDLEG)
im Bereich «Dokumentation und Rechenschaft — Schlussbericht),
status 10 July 2015.

140



NKEF Series of Publications

Publication

Publication

Publication

Publication

Publication

Publication

Publication

Publication

Publication

Publication

Publication

1

(2015)

(2014)

(2011)

(2010)

(2010)

(2010)

(2009)

(2007)

(2006)

(2002)

(2002)

Swiss Arbitration — Practical Aspects and New Developments

(not available in book stores)

Switzerland’s New Financial Market Architecture
(not available in book stores)

Swiss Association
(not available in book stores)

Das schweizerische Prozessrecht im Umbruch
(not available in book stores)

Die neue schweizerische Zivilprozessordnung
(not available in book stores)

Key Employee Retention in M &A Transactions
(not available in book stores)

Amts- und Rechtshilfe:
10 aktuelle Fragen
(not available in book stores)

Neuerungen im Schweizer Wirtschaftsrecht
New Features of Swiss Business Law
(not available in book stores)

Sport und Recht
Sports and Law
(also available in book stores)

Corporate Governance

Regeln guter Unternehmensfihrung in der Schweiz
with English summary

Corporate Governance

Rules of a Good Corporate Management in Switzerland
(out of print)

Die schweizerische Stiftung
with English summary

The Swiss foundation

(not available in book stores)

141



Publication

Publication

Publication

Publication

Publication

Publication

Publication

Publication

142

(2000)

(2000)

(1997)

(1997)

(1997)

(1994)

(1992)

(1992)

Die schweizerische GmbH — gestern, heute und morgen
with English summary/avec résumé en frangais

The Swiss LLC — yesterday, today, and tomorrow

(out of print)

Das schweizerische Umweltrecht. Eine Ubersicht
The Swiss environmental law. An overview
(also available in book stores)

Einfhrung in das neue Schuldbetreibungs- und Konkursrecht
der Schweiz

with English summary

Introduction to the new Swiss debt enforcement and
bankruptcy law

(out of print)

Statuten der Aktiengesellschaft

Articles of association of the corporation
Statuts de la société anonyme

Statuto della societa anonima

2. edition

(out of print)

Das revidierte schweizerische Anlagefondsrecht
Eine Einfihrung

with English summary

The revised Swiss law on investment funds

An introduction

(out of print)

Personliche Haftungsrisiken nach neuem Aktienrecht

with English summary

Personal liability risks persuant to the new corporation law
(out of print)

Organization und Organisationsreglement nach neuem
Aktienrecht

Organization and organisational regulation according to the
new corporation law

(out of print)

Statuten nach neuem Aktienrecht

Articles of Incorporation pursuant to the new corporation law
Statuts conformes au nouveau droit des sociétés anonymes
Statuto secondo il nuovo diritto della societa anonima

(out of print)














