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Chapter 63

Switzerland

Pestalozzi Attorneys at Law Ltd

1 Overview

1.1 What are the main trends/significant developments

in the lending markets in your jurisdiction?

The Swiss lending market’s demand for credit was mainly driven
by M&A activities and commodity trading. The negative interest
rates introduced by the Swiss National Bank continued to affect
the markets as liquidity generally remained high. Non-bank
lenders remained active in the Swiss lending market.

On 1 January 2020, the Financial Services Act (FinSA) and
the Financial Institutions Act (FinlA), together with their imple-
menting ordinances, have entered into force. The FinSA contains
rules for offering financial services and distributing financial
instruments. The FinIA essentially harmonises the authorisation
rules and organisational requirements for financial institutions.

1.2 What are some significant lending transactions

that have taken place in your jurisdiction in recent years?

The most significant lending transactions occurred in relation to
commodity trading. However, such transactions are usually not
publicly known and do not appear in league tables.

2 Guarantees

2.1 Can acompany guarantee borrowings of one or
more other members of its corporate group (see below

for questions relating to fraudulent transfer/financial
assistance)?

Yes, a Swiss company can guarantee borrowings of one or more
other members of its corporate group. Guarantees are widely
used in secured lending transactions. According to Swiss law, a
guarantee is a promise to another person that a third party will
perform and that the guarantor will compensate for the damages
caused as a result of the third party’s failure to perform. There
are no specific requirements as to the form of the contract. Once
validly concluded, the existence of a guarantee is, in principle,
independent from the existence of the obligation guaranteed.

2.2 Are there enforceability or other concerns (such
as director liability) if only a disproportionately small (or

no) benefit to the guaranteeing/securing company can
be shown?

Such concerns exist in certain circumstances.
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First of all, a director of a Swiss company must act in the
interest of the company. Non-compliance with such duty may
lead to director liability. Further, Swiss corporate law does
not recognise the overall legal concept of integrated company
groups. Consequently, the board of directors of a Swiss group
company may not take a consolidated view and fulfil its fidu-
ciary duty merely by considering the overall interests of the
entire group. It must rather assess and secure the financial
status of the Swiss company on an independent and standalone
basis, focusing on the company’s distinct identity and status as a
legally independent corporate entity.

In case the granting of a guarantee leads to so-called ‘finan-
cial assistance’, guarantees might not be enforceable and direc-
tors might become liable. Please refer to section 4 (financial
assistance).

2.3 Is lack of corporate power an issue?

Yes, please see the answers to question 2.2 above and section 4
below.

2.4 Are any governmental or other consents or filings,

or other formalities (such as shareholder approval),
required?

Generally, no. However, in the case of financial assistance, it is
customary practice in Switzerland to require formal approval of
upstream or cross-stream guarantees (which potentially qualify
as constructive dividends) not only by the board of directors, but
also by the shareholders of the Swiss guarantor. Please see the
answers in section 4.

2.5 Are net worth, solvency or similar limitations

imposed on the amount of a guarantee?

This is the case for financial assistance. Please see the answers
in section 4. An upstream guarantee may not be given in an
amount exceeding the guarantot’s so-called ‘free equity’.

2.6 Are there any exchange control or similar obstacles

to enforcement of a guarantee?

No, there are not.
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3 Collateral Security

3.1 What types of collateral are available to secure

lending obligations?

The most common types of collateral in Switzerland are secu-
rity in the form of a pledge or a transfer of ownership (for secu-
rity purposes) of real estate, tangible moveable property, finan-
cial instruments, claims and receivables, cash and intellectual

property.

3.2 Isitpossible to give asset security by means of a
general security agreement or is an agreement required
in relation to each type of asset? Briefly, what is the
procedure?

Different types of security can theoretically be contained in a
single general security document. In practice, each type of secu-
rity is usually documented in a separate agreement, particularly
if a specific security must be documented in a public deed.

3.3 Can collateral security be taken over real property

(land), plant, machinery and equipment? Briefly, what is
the procedure?

Yes, collateral security can be taken over real property.

The definition of real estate under Swiss law includes: edified
and unedified land (that is, land with or without buildings); a flat
or floor of a building; and the right to build on a track of land for
a limited period of time (Baurech?).

The following forms of security are commonly granted over
immoveable property:

Mortgage assignment (Grundpfandverschreibung). This is to
secure any kind of debt, whether actual, future, or contingent.
The creditor of a claim secured by a mortgage assignment can
demand an extract from the land register.

Mortgage certificate (Schuldbrief). A mortgage certificate
establishes a personal claim against the debtor and is secured
by a property lien. The mortgage certificate constitutes a nego-
tiable security, which can be pledged or transferred for security
purposes and is issued either in bearer form, in registered form
or as a paperless version. An outright transfer has certain advan-
tages in case of the security providet’s bankruptcy and in multi-
party transactions. Therefore, practitioners in cross-border
banking transactions often prefer granting an outright transfer
of a mortgage certificate instead of a pledge.

In both forms of security, the secured party’s claims can be
backed by property belonging to the borrower or a third party
(third-party security), subject to the rules on financial assistance
and similar limitations (see question 2.2 above).

Mortgage assighments and mortgage certificates are created
and perfected by the parties entering into an agreement
regarding the creation of the security and finalised by means of
a notarised deed and an entry into the land register.

3.4 Can collateral security be taken over receivables?
Briefly, what is the procedure? Are debtors required to

be notified of the security?

Yes, collateral security can be taken over receivables and rights
under contracts in general. Common types of claims and receiv-
ables over which security is granted are: rights under contracts in
general (existing and future); trade account receivables (existing
and future); and balances in bank accounts.
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Claims and receivables can be pledged or assigned for security
purposes. The granting of security is based on the same prin-
ciples as for security over moveable property (see question 3.7)
and, in particular, requires a valid agreement between the secu-
rity provider and the security holder.

The security agreement must be in writing. There is no
transfer of possession. In addition, an assignment of receivables
or other claims requires that the assignor sign the assignment
itself and not just the related undertaking in the assignment
agreement. Perfection of a first-ranking security also requires
that the claims or receivables be assignable under the governing
law of those claims or receivables.

If a Swiss bank account (that is, the balance of the account
standing to the credit of the security provider) is used as collat-
eral, the Swiss bank’s business terms usually provide that the
bank has a first-ranking security interest over its client’s account.
A third party therefore only gets a second-ranking security
interest over a Swiss bank account, unless the bank waives its
priority rights. To create and perfect a second-ranking security
interest, the bank must be given notice.

In the case of assignments, the third-party debtors of the
receivables are either: immediately notified of the assign-
ment (open assignment (gffene Zession)); or notified only in case
of default of the assignor or other events of default (equitable
assignment (87lle Zession)).

On notification, the assignee, as the new creditor of the
assigned claims, can directly collect the receivables from the
third-party debtors. Because Swiss law also allows the assign-
ment of future receivables arising before a potential bankruptcy
of the assignor, assignments are commonly used in practice. If
all of the present and future trade receivables are taken as secu-
rity, notice of the creation of the security interest is usually only
given to the relevant debtor if there is a default. Until this noti-
fication, a bona fide debtor can validly discharge its obligation to
the security provider.

3.5 Can collateral security be taken over cash
deposited in bank accounts? Briefly, what is the

procedure?

Yes. See question 3.4 above.

3.6 Can collateral security be taken over shares in
companies incorporated in your jurisdiction? Are the
shares in certificated form? Can such security validly

be granted under a New York or English law-governed
document? Briefly, what is the procedure?

Yes, collateral security can be taken over shares in companies
incorporated in Switzerland. Shares can be in bearer, registered
or dematerialised form. The perfection formalities depend on
the form of the shares. Security can be validly granted under a
New York or English law-governed document. This is, however,
not recommended due to conflict of law issues.

Shates can be pledged, transferred outright and/or assigned
for security purposes.

Creation of a security is always based on a valid security agree-
ment. Perfection of a security, however, differs according to
the type of shares: certificated shares require possession of the
certificates to be transferred to the security holder. Additionally,
registered certificates must be duly endorsed and transferred to
the security holder. Uncertificated financial instruments must
be pledged, transferred or assigned in writing. Since 1 January
2010, the Federal Intermediated Securities Act has set out
new rules in relation to intermediated securities (including the
granting of security over intermediated securities).

ICLG.com
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Switzerland

A security over intermediated securities can be granted in
one of the following ways: (i) by transferring the intermediated
securities to the securities account of the secured party. This
requires the security provider to give instructions to the bank to
effect the transfer; and (ii) by crediting the intermediated securi-
ties to the securities account of the secured party. Alternatively,
they can be granted by an irrevocable agreement (a so-called
control agreement) between a security provider and its interme-
diary that the intermediary will comply with any instructions
from the secured party. The security provider can, through
the control agreement, grant a security right in specified inter-
mediated securities, all intermediated securities in a securities
account or a certain quota of intermediated securities in a secu-
rities account, determined by value.

3.7 Can security be taken over inventory? Briefly, what

is the procedure?

Inventory is a form of tangible moveable property. Tangible
moveable property comprises all property that is not classified
as immoveable. Security over tangible property is commonly
granted in the form of a pledge or an outright transfer.

The pledge is the most widely used type of security. A pledge
entitles the lender to liquidate the pledged property if the debtor
defaults, and to apply the proceeds in repayment of the secured
claims.

In case of an outright transfer, the transferee acquires full
title in the transferred assets, but can, under the terms of the
transfer agreement, only use its title to liquidate the assets on the
debtor’s default to apply the proceeds to the repayment of debt.
Although the transfer has certain advantages over a pledge on
the bankruptcy of a Swiss security provider and in multi-party
transactions, its use is restricted by increased liability concerns.

Perfection of a pledge or an outright transfer requires both: a
valid security agreement; and the secured party to obtain phys-
ical possession of the relevant assets. The security holder does
not have a security interest over the collateral as long as the
security provider retains possession and control over it (certain
moveable property, such as aircraft or ships, is not subject to
this principle).

Certain moveable assets are subject to particular rules. The
most important are aircraft, ships and railroads where the secu-
rity is perfected by the entry of the security in the respective
register. In addition, the Federal Intermediated Securities Act
sets out specific provisions for the granting of a security over
intermediated securities.

Swiss law generally does not recognise the concept of a
floating charge or floating lien. Therefore, taking a security
over inventory, machinery or equipment (often used as collateral
in other jurisdictions) is not practical under Swiss law, at least in
relation to assets necessary for running the pledgot’s business.
The requirement of physical control over the relevant assets is
generally too burdensome, costly and unmanageable.

3.8 Can acompany grant a security interest in order
to secure its obligations (i) as a borrower under a credit
facility, and (ii) as a guarantor of the obligations of other

borrowers and/or guarantors of obligations under a
credit facility (see below for questions relating to the
giving of guarantees and financial assistance)?

There are no particular company law rules on a Swiss company
granting collateral to secure debt used to purchase its own

ICLG.com

shares or the shares of a parent company or of a subsidiary. The
company itself must not purchase more than 10% of its own
voting shares.

The granting of security by a Swiss company to secure debt
used to purchase its own shares can result in Swiss income tax
being levied on the party selling the shares. In addition, the
restrictions under corporate benefit rules (see section 4) apply to
the granting of any upstream security (for the benefit of a direct
ot indirect patent company) and/or any cross-stream secutity
(for the benefit of another group company not fully owned by
the party providing the security). This is irrespective of the
purpose of the secured obligations.

3.9 What are the notarisation, registration, stamp duty
and other fees (Whether related to property value or

otherwise) in relation to security over different types of
assets?

The granting or enforcement of a guarantee or security does not
in itself trigger any Swiss taxes. However, certain transactions
may be subject to Swiss tax.

If loans are secured over real estate, the following fees may
be payable depending on the transaction: notaries’ fees; regis-
tration fees (land register); and cantonal and communal stamp
duties. The rates depend on the security’s face value and the
location of the real estate. The rates for fees vary widely from
canton to canton.

3.10 Do the filing, notification or registration
requirements in relation to security over different

types of assets involve a significant amount of time or
expense?

Generally, filing, notification or registration of security interests
is done within a couple of days. However, in case of a mortgage
over real estate, the notarisation and, in particular, the entry into
the land registry might take some time. Similarly, in case of
registration of a pledge over intellectual property rights, such
registration might take some time.

3.11 Are any regulatory or similar consents required
with respect to the creation of security?

Generally, there are no regulatory consents required with respect
to the creation of security. In case of a regulated entity granting
security over certain of its assets, consents might be required.

3.12 If the borrowings to be secured are under a
revolving credit facility, are there any special priority or
other concerns?

No, there are not.

3.13 Are there particular documentary or execution

requirements (notarisation, execution under power of
attorney, counterparts, deeds)?

In case of a mortgage, the mortgage agreement needs to be
notarised.
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4 Financial Assistance

4.1 Are there prohibitions or restrictions on the ability
of a company to rantee and/or give security to
support borrowings incurred to finance or refinance

the direct or indirect acquisition of: (a) shares of the
company; (b) shares of any company which directly or
indirectly owns shares in the company; or (c) shares ina
sister subsidiary?

Yes, there are general limitations as to such upstream or cross-
stream guarantees or security. The respective limitations apply
in relation to guarantees or a security interest that guarantees or
secures the finance or refinance of an acquisition of the shares
of the company or shares of any company which directly or indi-
rectly owns shares in the company or shares in a sister subsidiary.

Under Swiss law, it is market practice to deal with financial
assistance as follows:

So-called upstream or cross-stream guarantees, i.e., guaran-
tees granted to parent or affiliated companies (other than its
direct and/or indirect subsidiaries), must generally meet arm’s
length conditions, as they would be requested by an unrelated
third party, such as a bank, when granting the same guarantee.
This means, generally, that: (a) the Swiss guarantor should care-
fully consider the third party’s creditworthiness, as well as its
willingness and ability to fulfil its obligations that shall be guar-
anteed; (b) the upstream guarantee should have customary terms
of duration, termination and amortisation; (c) the upstream
guarantee should provide for adequate interest to be paid regu-
larly (and not just accrued); and (d) the upstream guarantee
should be adequately secured (e.g., by the borrower providing a
pledge or another form of security).

Non-compliance may notably lead to the invalidity of an
upstream guarantee, as well as to directors’ and officers’ personal
liability. Further, non-compliance may have adverse tax impli-
cations and may even, under certain conditions, qualify as a
criminal offence (e.g., creditor preference or disloyal manage-
ment) or as a fraudulent conveyance under the applicable provi-
sions of Swiss bankruptcy law.

The following issues should be considered when granting a
guarantee:

Corporate purpose: As a general rule, a commitment entered
into on behalf of a Swiss company is binding on the company,
to the extent it falls within the company’s corporate purpose as
set forth in the articles of incorporation. If that is not the case,
the commitment in question could be deemed w/tra vires (i.c.,
beyond the scope of its powers) and thus null and void from the
outset. The fulfilment of this prerequisite is often questionable
for upstream guarantees which are not entirely on arm’s-length
terms. In case of doubt, it is advisable for the Swiss guarantor
to amend its articles of incorporation by extending the article
on corporate purpose to provide explicitly for the granting of
financial assistance to group companies, including through
upstream guarantees. In addition, it may be advisable to insert
in the articles of incorporation a clear reference to the fact that
the Swiss guarantor is part of a particular group of companies.

Adequate risk diversification: As a general rule, the board
of directors of a Swiss company must adhere to the principle
of adequate risk diversification. When granting an upstream
guarantee, the board of directors must thus avoid an undue risk
concentration by a substantial portion of the company’s balance
sheet assets consisting of such a guarantee to the benefit of a
third party.
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Guarantor’s free equity: Unless it clearly meets the arm’s
length test, an upstream guarantee may not be given in an
amount exceeding the guarantor’s so-called ‘free equity’. Free
equity corresponds to the amount of the guarantor’s total equity
(as shown in the statutory balance sheet), minus 150% (or, in the
case of a holding company, 120%) of the nominal issued share
capital, minus any remaining special reserves which are not
available for dividend distributions, such as any special paid-in
surplus reserve.

An upstream guarantee exceeding the free equity threshold
could be deemed to be an unlawful return of the shareholder’s
capital contributions and to violate the statutory limitations on
the use of the company’s legal reserves. As a consequence, such
upstream guarantee could be challenged by any party as being
null and void from the outset. This is particularly true where the
guarantee was fictitious or where it was clear from the beginning
that the borrower would not be in a position to fulfil its obliga-
tions when due.

Constructive dividend: Under Swiss corporate law, share-
holders and related parties are obliged to return any benefits
they receive from a Swiss company if those benefits are clearly
disproportionate to the consideration received by the company,
as well as to its financial status. An upstream guarantee which
does not clearly have arm’s length terms could be deemed as a
constructive dividend. As a consequence, the board of directors
of the guarantor would be forced to demand immediate repay-
ment of the guarantee irrespective of its term. Characterisation
as a constructive dividend would also lead to adverse tax
consequences.

In this context, it has become customary to require formal
approval of upstream guarantees (which potentially qualify as
constructive dividends) not only by the board of directors, but
also by the sharcholders of the Swiss guarantor. However, this
formal step as such does not necessarily prevent the upstream
guarantee from being deemed as a constructive dividend.

Directors’ and officers’ duty of care: In general, the directors
and the senior management of a Swiss company may become
personally liable to the company, as well as to its shareholders
and creditors, for any damage caused by an intentional or negli-
gent violation of their duties. Such liability may also be incurred
by the Swiss company’s parent (and its corporate bodies) if the
latter is deemed to be a de facto corporate body of the Swiss
company. In addition, according to the Swiss Withholding Tax
Act, directors and officers may become personally as well as
jointly and severally liable for unpaid withholding tax obliga-
tions of a Swiss company which is liquidated or becomes bank-
rupt. This liability is stricter than the general directors’ and
officers’ liability insofar as the officers and directors, in order to
avoid liability, must prove that they have done everything which
could reasonably be expected from them to ascertain and fulfil
the company’s payable taxes.

Withholding and income tax implications: Ordinary, as well
as hidden, profit distributions by resident companies are subject
to Swiss withholding tax (currently at 35%) at source. Subject
to certain conditions and upon request, the tax may be fully
or partially refunded to the recipient of the profit distribution.
For non-Swiss recipients, a refund may only be granted based
on a double tax treaty between Switzerland and the country of
residence of the recipient. Further, profit distributions are not
income tax deductible — they are added back to the taxable profit
of the distributing company and thus become subject to corpo-
rate income tax. From a tax standpoint, a constructive divi-
dend is always assumed when a company executes non-arm’s
length transactions with related parties. This is also the case
with regard to upstream guarantees.
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Switzerland

5 Syndicated Lending/Agency/Trustee/
Transfers

5.1 Will your jurisdiction recognise the role of an
agent or trustee and allow the agent or trustee (rather
than each lender acting separately) to enforce the loan

documentation and collateral security and to apply the
proceeds from the collateral to the claims of all the
lenders?

In Switzerland, the agent concept is recognised and frequently
used for syndicated facilities and agency arrangements governed
by Swiss or foreign law.

As for trustees, a substantive trust law does not exist in
Switzerland. Therefore, it is not possible to set up a trust under
Swiss law. Since July 2007, the Hague Convention on the Law
Applicable to Trusts and on their Recognition 1985 (Hague
Trust Convention) is applicable in Switzerland. Certain provi-
sions of the Swiss Private International Law Act (PILA) trans-
pose the Hague Trust Convention into national law. These
provisions essentially allow recognition of foreign trusts (as
defined in the Hague Trust Convention) in Switzerland. The
relevant PILA provisions grant a settlor unfettered freedom to
choose the law applicable to the trust. The trust can also contain
a choice of jurisdiction, which must be evidenced in writing or in
any equivalent form. A Swiss court cannot decline jurisdiction
if either a party, the trust or a trustee has their domicile, place
of habitual residence or a place of business in the canton of that
court or a major part of the trust assets is located in Switzerland.

A decision by a foreign court on trust-related matters is recog-
nised in Switzerland if it is made in any one of the following
cases: (i) by a validly selected court; (ii) in the jurisdiction in
which the defendant has its domicile, habitual residence or estab-
lishment; (iii) in the jurisdiction where the trust has its seat; and
(iv) in the jurisdiction whose laws govern the trust. The decision
is recognised in the country where the trust has its seat, provided
the defendant was not domiciled in Switzerland.

Generally, a security trustee can enforce its rights; however,
this depends on the nature of the security:

Pledge: Swiss law is based on the doctrine of accessory
(Akzessorietatsprinzip), meaning that the secured party must be
identical to the creditor of the secured claim. A pledge cannot
be vested in a third party acting as a security holder in its own
name and right; instead, the pledge must be granted to the lender
or, in the case of syndicated loans, all of the lenders as a group.
The lender(s) can, however, be represented by a third party
acting in the name and on behalf of the lender(s).

Security transfer or security assignment: The doctrine of
accessory (see above) does not apply. For this type of security,
therefore, a security trustee can enter into the security agree-
ment and hold the security in its own name and on its own
account for the lendet(s).

Intermediated securities: It is not clear yet whether the
doctrine of accessory applies under the Federal Intermediated
Securities Act. It is probable that it will not apply where secu-
rities are transferred to the secured party’s account, but it may
apply where a control agreement is entered into.

5.2 If an agent or trustee is not recognised in your
jurisdiction, is an alternative mechanism available to
achieve the effect referred to above, which would allow

one party to enforce claims on behalf of all the lenders
so that individual lenders do not need to enforce their
security separately?

The agent and/or the trust concept is recognised in Switzerland.
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5.3 Assume aloan is made to a company organised
under the laws of your jurisdiction and guaranteed by a
guarantor organised under the laws of your jurisdiction.
If such loan is transferred by Lender A to Lender B, are
there any special requirements necessary to make the
loan and guarantee enforceable by Lender B?

A transfer from Lender A to Lender B is only possible if such
transfer is not prohibited under the guarantee. Legally, such
transfer will be effected by an assignment.

6 Withholding, Stamp and Other Taxes;
Notarial and Other Costs

6.1 Are there any requirements to deduct or withhold
tax from (a) interest payable on loans made to domestic

or foreign lenders, or (b) the proceeds of a claim under a
guarantee or the proceeds of enforcing security?

The granting of security upstream or cross-stream on terms
other than arm’s length may trigger a 35% dividend withholding
tax which must be deducted from the gross payment made.

Dividend withholding tax is fully recoverable if the recipient is
a Swiss-resident entity. Non-resident companies with a perma-
nent establishment in Switzerland can claim a full refund, if the
relevant asset is attributable to the Swiss permanent establish-
ment. Non-resident companies can claim a full or partial refund
of the dividend withholding tax, based on an applicable double
tax treaty between their country of residence and Switzerland.
If no double tax treaty applies, the dividend withholding tax may
become a final burden for the recipient (subject to any measures
required in the country of residence of the recipient).

The Swiss Confederation and the cantons or communes levy
an interest withholding tax on interest which is secured by a
mortgage on Swiss real estate. The combined rate of the tax
varies between 13 and 33%, depending on which canton the real
estate is located in. This interest withholding tax is reduced to
zero under many double tax treaties, including those with the
US, the UK, Luxembourg, Germany and France.

Further, the transfer of ownership of a bond, note or other
securities to secure a claim may be subject to securities transfer
stamp tax of up to 0.3%, calculated on the transaction value, if
a Swiss bank or other securities dealer as defined in the Swiss
stamp tax law is involved as a party or intermediary. The tax is
paid by the securities dealer and may be charged to parties who
are not securities dealers. If no securities dealer is involved, no
transfer stamp tax will arise.

In addition to this stamp tax, the sale of bonds or notes by or
through a member of the SIX Swiss Exchange may be subject to
a minor SIX Swiss Exchange levy on the sale proceeds.

The sale of goods for consideration in the course of a business
is generally subject to VAT. The standard tax rate is currently
7.7%. Most banking transactions, including interest payments
and transactions regarding the granting of security, are exempt
from VAT. However, corresponding input taxes on related
expenses are not recoverable.

VAT on the sale of real estate is only chargeable if the seller opts
for tax. The option is permissible for buildings (but not for land)
unless the new owner uses the buildings only for private purposes.

6.2 What tax incentives or other incentives are
provided preferentially to foreign lenders? What taxes

apply to foreign lenders with respect to their loans,
mortgages or other security documents, either for the
purposes of effectiveness or registration?

There are no specific incentives of such types and no specific
taxes that apply to foreign lenders.
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6.3 Will any income of a foreign lender become taxable
in your jurisdiction solely because of a loan to, or
guarantee and/or grant of, security from a company in
your jurisdiction?

Generally, the granting or taking of security between related
parties must be at arm’s length. This may mean that a security
commission or guarantee fee is payable to the security provider.
This commission or fee can be subject to income tax for a Swiss
security provider as part of his overall earnings. The transfer
of ownership of an asset to secure a loan may trigger corporate
income taxes on the net income as part of the overall earnings
of a Swiss security provider. Income tax rates depend, among
other things, on the place of incorporation or residence of a
person, entity or permanent establishment.

6.4 Will there be any other significant costs which
would be incurred by foreign lenders in the grant of such
loan/guarantee/security, such as notarial fees, etc.?

Please see question 3.9.

6.5 Are there any adverse consequences for a
company that is a borrower (such as under thin
capitalisation principles) if some or all of the lenders

are organised under the laws of a jurisdiction other than
your own? Please disregard withholding tax concerns for
purposes of this question.

No, there are not.
7 Judicial Enforcement

7.1 Will the courts in your jurisdiction recognise a
governing law in a contract that is the law of another

jurisdiction (a “foreign governing law”)? Will courts in
your jurisdiction enforce a contract that has a foreign
governing law?

Yes. Subject to certain reservations, courts in Switzerland will
generally recognise a governing law clause in a contract and will
generally enforce a contract that has a foreign law-governed
contract.

The rules relating to conflicts of law applicable in Swiss
courts are set out in the PILA. Generally, a contract is governed
by the law chosen by the parties. The choice of law must be
expressly and clearly evident from the terms of the contract or
the circumstances.

These rules apply to different forms of security in the
following ways:

Acquisitions or losses of rights iz rew in moveable goods.
These are governed by the /lex rei sitae, that is, the law of the
country of the asset’s location at the time of the event giving rise
to that acquisition or loss. The PILA allows the parties to subject
the acquisition and loss of those rights to the law governing the
underlying legal transaction (see above). However, that choice
of law cannot be invoked against third parties who can rely on
the Jex rei sitae.

Outright transfers of a claim and/or of uncertificated secu-
rities are effected by way of security. These assignments are
subject to the law (PILLA) chosen by the parties or governing the
claim, in the absence of a choice. However, that choice of law
cannot be invoked against the debtor of the claim and the issuer
of uncertificated securities without the debtot’s prior consent.
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Pledges of securities and debts. If the parties have not chosen
the applicable law, the pledge of securities and debts is not
governed by the /ex rei sitae but by the law of the pledgee’s domi-
cile. (However, if the parties make a choice of law, it cannot be
invoked against third parties (see above).) Irrespective of the
law applicable between the parties, the only law which can be
invoked against the issuer of a security or the debtor of a claim
is the law governing the pledged security or right.

Specific rules apply to intermediated securities. The law
applicable to dispositions over intermediated securities, as well
as further rights to such intermediated securities, is the law
chosen by the parties to the relevant account agreement (Hague
Convention on Intermediated Securities). However, this law
can only apply if the relevant intermediary has an office (as
described in the Hague Convention on Intermediated Securities)
in that jurisdiction at the time the agreement is entered into.
Otherwise, the applicable law is the law of the jurisdiction in
which the intermediary’s office, with which the relevant account
agreement was entered into, is located.

7.2 Will the courts in your jurisdiction recognise and
enforce a judgment given against a company in New

York courts or English courts (a “foreign judgment”)
without re-examination of the merits of the case?

A final judgment obtained in New York or English courts is
amenable to recognition and enforcement in the courts of
Switzerland according to (i) the Convention on Jurisdiction and
Enforcement of Judgments in Civil and Commercial Matters
dated 30 October 2007, (ii) such other international treaties
under which Switzerland is bound, or (iii) PILA, provided that
the prerequisites of the Lugano Convention, such other interna-
tional treaties or the PILA, as the case may be, are met.

7.3 Assuming a company is in payment default under

a loan agreement or a guarantee agreement and has no
legal defence to payment, approximately how long would
it take for a foreign lender to (a) assuming the answer to
question 7.1 is yes, file a suit against the company in a
court in your jurisdiction, obtain a judgment, and enforce
the judgment against the assets of the company, and (b)
assuming the answer to question 7.2 is yes, enforce a
foreign judgment in a court in your jurisdiction against
the assets of the company?

In case the guarantor is in possession of a so-called
‘Rechtsiffnungstitel’, i.e. if the debtor recognised in a written docu-
ment that it owes the amount to the guarantor, the guaran-
tor’s rights might get enforced in summary proceedings which
may take two to three months. In the more likely case that no
such ‘Rechtsiffuungstitel’ is available, the guarantor will have to
go through normal court proceedings. A judgment might be
rendered within one year (first instance).

The latter is true also in case (b) if a foreign judgment needs
to be enforced.

7.4 With respect to enforcing collateral security, are
there any significant restrictions which may impact
the timing and value of enforcement, such as (a) a

requirement for a public auction, or (b) regulatory
consents?

Under Swiss law, it is possible that in the security agreement the
parties mutually agree that a pledgee take over the pledge in case
of enforcement (‘Selbsteintritt’) and/or that the pledgee is enti-
tled to sell the pledge (‘Privatverwertung’). In case there is no such
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Switzerland

agreement and/or in case of formal bankruptcy proceedings,
the enforcement of collateral will take place by public auction
in accordance with the Swiss procedural rules. The Swiss bank-
ruptcy law foresees several different timelines depending on the
type of collateral (moveables, real estate, etc.).

7.5 Do restrictions apply to foreign lenders in the event

of (a) filing suit against a company in your jurisdiction, or
(b) foreclosure on collateral security?

No, they do not.

7.6 Do the bankruptcy, reorganisation or similar laws
in your jurisdiction provide for any kind of moratorium
on enforcement of lender claims? If so, does the

moratorium apply to the enforcement of collateral
security?

Generally, in the case of bankruptcy, pledged assets form part
of the bankrupt estate. As a result, the private enforcement of
pledged assets is no longer permitted and enforcement can only
occur according to the Debt Enforcement Act. Intermediated
securities traded on a representative market are not subject to
this restriction, and private enforcement remains possible.

The pledgee’s priority rights remain effective, and the
proceeds from the sale of the pledged assets in the bankruptcy
proceedings are first used to cover the claims secured by the
pledge. If the proceeds from the sale of the pledged assets
exceed those secured claims, the surplus is available for distribu-
tion to other creditors.

All claims against the bankrupt company become due at the
time the bankruptcy is declared and the enforcement of all
claims occurs in accordance with the procedures prescribed by
the Debt Enforcement Act.

As to moratorium, Swiss law provides for company rescue
procedures (Nachlassverfabren) in the Debt Enforcement Act. The
rescue proceedings can be started by the company or in certain
circumstances by a company’s creditor. In those proceedings,
the competent court can grant a moratorium (Nachlassstundung).
A moratorium may, if certain conditions are fulfilled, lead to
a composition agreement (Nachlassvertrag) that is binding on
all creditors and affects the creditors’ unsecured claims. For a
composition agreement to be effective, it must be approved by
at least a majority of the creditors holding two-thirds of all the
debts or a quarter of the creditors holding three-quarters of the
debt, and the competent bankruptcy court.

If a moratorium is granted by the competent court, the secu-
rity granted by the company is not directly affected. However,
as a rule, enforcement proceedings for the security cannot be
started or continued as long as the moratorium is in effect.
Private enforcement (see question 8.4) should still be possible
and not be affected by a moratorium. If the rescue proceedings
result in a composition agreement, the security granted by the
company will not be affected by this. A composition agreement
does not affect security granted by the company.

7.7 Will the courts in your jurisdiction recognise and
enforce an arbitral award given against the company

without re-examination of the merits?

An arbitration award rendered against a Swiss company in an
arbitration proceeding is generally enforceable in Switzerland
according and subject to the New York Convention of 10 June
1985 on the recognition and enforcement of foreign arbitral
awards.
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8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of

a company affect the ability of a lender to enforce its
rights as a secured party over the collateral security?

All claims against the bankrupt company — as well as claims
resulting from a guarantee — become due at the time the bank-
ruptcy is declared and the enforcement of all claims occurs
in accordance with the procedures prescribed by the Debt
Enforcement Act.

8.2 Are there any preference periods, clawback rights

or other preferential creditors’ rights (e.g., tax debts,
employees’ claims) with respect to the security?

The Debt Enforcement Act provides, in connection with bank-
ruptcy and composition of a security provider, that a transaction
is voidable if any of the following apply:

The security provider or the guarantor disposes of assets for
free or for inadequate consideration (not at arm’s length) in the
year before the adjudication of bankruptcy or an equivalent
event.

The security provider repays debts before they become due,
settles a debt by an unusual means of payment or grants collateral
for previously unsecured liabilities, which the security provider
was not obliged to secure, in the year before the adjudication
of bankruptcy or an equivalent event, provided that both the
security provider was overindebted (i.e., its liabilities exceeded
its assets) at that time and the secured party was aware of the
overindebtedness of the security provider. A bona fide secured
party is therefore protected. However, the law presumes the
secured party’s knowledge of the security provider’s overindebt-
edness, so the secured party bears the burden of proof in rela-
tion to his good faith.

The granting of security by the security provider (or the
granting of the guarantee) occurred in the five years before the
adjudication of bankruptcy proceedings or an equivalent event,
provided that the security provider intended to disadvantage or
favour certain creditors or should reasonably have foreseen that
result and the security provider’s intent was, or must have been,
apparent to the secured party.

8.3 Are there any entities that are excluded from

bankruptcy proceedings and, if so, what is the applicable
legislation?

Under Swiss law, it is not possible to start debt enforcement
proceedings against Swiss municipalities (Gemeinden) with the
aim of inducing bankruptcy. In accordance with the applicable
ordinance on debt enforcement, only enforcement proceed-
ings on the enforcement of collateral are possible against Swiss
municipalities.

8.4 Are there any processes other than court
proceedings that are available to a creditor to seize the

assets of a company in an enforcement?

The conditions under which security (including guarantees) can
be enforced are determined by general principles of law, as well
as by the specific provisions of the security agreement. This
applies to loans, guarantees, pledged assets and assets trans-
ferred by way of security. For a secured party to be permitted
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to enforce security, the secured party must have a secured claim,
and this claim must be due. The relevant security agreement may
set out additional conditions for the enforcement of the security.
Usually, security agreements refer to the occurrence of an event
of default, as specified in the credit agreement governing the
secured loan, as a condition for enforcing the security.

Guarantees under Swiss law are basically independent from
the underlying claim. Therefore, it is not a requirement for
the enforcement of a guarantee that an underlying claim must
exist or be due (in contrast to pledges). It is sufficient that the
conditions for enforcement set out in the guarantee are fulfilled.
However, depending on the circumstances, the enforcement of
a guarantee where there is no underlying claim may constitute an
abuse of rights, which is not protected under Swiss law.

In the case of pledged assets, there are two main forms of
enforcement, namely by way of a private enforcement and under
the rules of the Debt Enforcement Act. Private enforcement
is generally only permitted where the parties have agreed to
this in advance; for example, in the security agreement. Private
enforcement is possible in relation to all forms of assets, but
in practice mainly occurs in connection with moveable assets.
Private enforcement can take place by a private sale or a public
auction o, in relation to assets, the value of which can be objec-
tively determined (for example, listed securities), the pledgee
itself purchasing the pledged assets, and applying the proceeds
to its claims (Se/bsteintritf). For securities over intermediated
securities, as a matter of law, private enforcement does not need
to have been agreed between the parties but is only permitted
in respect of intermediated securities that are traded on a repre-
sentative market. Pledges over intermediated securities can also
be enforced privately on the bankruptcy of the security provider.
This is in contrast to pledges over any other assets.

In all forms of private enforcement, the pledgee must protect
the interests of the pledgor and, in particular, must obtain the
best price possible in the sale of the pledged assets, fully docu-
ment the enforcement and provide the documentation to the
pledgor and return any surplus remaining after the application
of the proceeds to the secured debt to the pledgor.

9 Jurisdiction and Waiver of Immunity

9.1 Is aparty’s submission to a foreign jurisdiction
legally binding and enforceable under the laws of your

jurisdiction?

Basically, yes.

9.2 Is a party’s waiver of sovereign immunity legally

binding and enforceable under the laws of your
jurisdiction?

A sovereign entity either acts with its so-called administra-
tive assets or with its financial assets. Administrative assets
are the assets that directly serve the administrative tasks of
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an administration. Financial assets do not directly serve such
purpose. If a sovereign entity is entering into an agreement
concerning its financial assets, it may validly waive sovereign
immunity, because in such cases the sovereign entity is acting
as a normal third party. In the case of administrative assets, a
sovereign entity may also waive sovereign immunity; however,
in extreme cases (e.g. public policy issues) such waiver might be
doubtful.

10 Licensing

10.1 What are the licensing and other eligibility
requirements in your jurisdiction for lenders to

a company in your jurisdiction, if any? Are these
licensing and eligibility requirements different for a
“foreign” lender (i.e. a lender that is not located in your
jurisdiction)? In connection with any such requirements,
is a distinction made under the laws of your jurisdiction
between a lender that is a bank versus a lender that

is a non-bank? If there are such requirements in your
jurisdiction, what are the consequences for a lender that
has not satisfied such requirements but has nonetheless
made a loan to a company in your jurisdiction? What are
the licensing and other eligibility requirements in your
jurisdiction for an agent under a syndicated facility for
lenders to a company in your jurisdiction?

No, there are no licensing or eligibility requirements in
Switzerland for a lender to a company. Any person can lend to
a third party. Lending is not an activity that requires a licence.
However, given that lending is typically an activity done by a
bank, it is noteworthy that the banking business does require
a licence, even if it does not perform the lending activity. A
bank that is not domiciled in Switzerland and does not have any
physical presence in Switzerland is entitled to do banking activi-
ties on a cross-border basis into Switzerland, which includes the
lending business. As of 1 January 2020, the Financial Services
Act (FinSA) regulates the offering securities and other finan-
cial instruments, as well as the provision of financial services,
subjecting financial service providers to certain prerequisites.
Under the FinSA, lending activities are, in principle, not consid-
ered financial services and consequently do not fall within the
scope of the FinSA. However, the granting of loans to finance
transactions with financial instruments is considered a finan-
cial service subject to specific requirements such as, infer alia,
client segmentation, training, organisation and documentation
requirements.

11 Other Matters

11.1 Are there any other material considerations
which should be taken into account by lenders when

participating in financings in your jurisdiction?

No, there are not.

ICLG.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



470 Switzerland

Oliver Widmer is a partner and head of Pestalozzi's Private Clients group and member of Pestalozzi's Financial Services group. He primarily
advises domestic and international banks, financial institutions, wealth management service providers and high-net-worth individuals on
banking, finance and capital markets matters. Further areas of work include domestic and cross-border trust, foundation and estate planning
matters.

He is recommended by The Legal 5002019 (Banking and Finance, Capital Markets and Private Clients), by Chambers Global 2019 and Chambers
Europe 2019 (Banking and Finance, Capital Markets and Investment Funds), by WWL Switzerland Best Lawyers (Banking) and by /FLR1000 2020
(Banking and Capital Markets).

He graduated from the University of Zurich (fic. iur., 1998) and the London School of Economics and Political Science (M.Sc., Law and
Accounting, 2002). He was admitted to the Bar in Switzerland in 2000 and, as a solicitor (not practising) of England and Wales in 2003, is an
authorised issuer's representative at the SIX Swiss Exchange and is recognised as a trust and estate practitioner (TEP) by STEP. Oliver Widmer
joined Pestalozzi in 2001. In 2003/2004, he was seconded to head the Swiss law and compliance department of one major US investment

bank.

Pestalozzi Attorneys at Law Ltd Tel: +41 44 217 92 42

Loewenstrasse 1 Email: oliver.widmer@pestalozzilaw.com
CH-8001 Zurich URL: www.pestalozzilaw.com
Switzerland

Urs KI6ti is Managing Partner of Pestalozzi and heads Pestalozzi's Financial Services group. His practice is focused on banking and capital
markets, corporate finance, securities, insurance and corporate law.

He is recommended by The Legal 500 2019 (Banking and Finance: Capital Markets), by Chambers Global 2019 and Chambers Europe 2019
(Banking and Finance), by WWL Switzerland Best Lawyers (Banking) and by /FLRT000 2020 (Banking and Capital Markets).

Urs KI&ti, born in 1965, graduated in economics from the University of St. Gall in 1990. In 1991/1992, he worked for a Swiss firm in Indonesia.
In 1994, he graduated in law from the University of St. Gall and joined Pestalozziin 1995. In 1998, he was admitted to the Bar in Switzerland.
From 2000 to 2003, Urs Kl6ti was Head of Law and Compliance of the Swiss institutional client bank in Zurich of one of the world's leading US
investment banks. Urs KIGti's professional languages are German and English and he also speaks some Spanish.

Pestalozzi Attorneys at Law Ltd Tel: +41 44217 92 92

Loewenstrasse 1 Email: urs.kloeti@pestalozzilaw.com

CH-8001 Zurich URL: www.pestalozzilaw.com

Switzerland
Pestalozzi's roots go back to 1911. Of the major and most respected Swiss m  We actresponsibly: both competence and integrity are at the core of
law firms, Pestalozzi has the longest tradition. our services.
Supporting our international and domestic clients from our offices in = We are committed to attracting and retaining dedicated and skilled

Zurich and Geneva to reach their goals is our paramount ambition. With people.

the extensive know-how, experience and the strong commitment of our
staff of about 150 people, we help our clients achieve their goals quickly
and efficiently. We are known for our integrity and our high quality, as well
as for our efficacy.

For each project we form a customised team to accommodate your specific PESTALOZZI
needs. We have direct access to an international network of lawyers and
can introduce you to an appropriate law firm in jurisdictions worldwide.
Three distinctive values guide us:

www.pestalozzilaw.com

m We care for our clients: we provide them with result-oriented, effec- ATTORNEYS AT LAW
tive and realisable solutions.

ICLG.com Lending & Secured Finance 2020
© Published and reproduced with kind permission by Global Legal Group Ltd, London



Current titles in the ICLG series

Alternative Investment Funds
Anti-Money Laundering

Aviation Finance & Leasing
Aviation Law

Business Crime

Cartels & Leniency

Class & Group Actions
Competition Litigation
Construction & Engineering Law
Consumer Protection

Copyright

Corporate Governance
Corporate Immigration
Corporate Investigations
Corporate Recovery & Insolvency
Corporate Tax

Cybersecurity

Data Protection

Derivatives

7 [ erors ot

Designs

Digital Business

Digital Health

Drug & Medical Device Litigation
Employment & Labour Law
Enforcement of Foreign Judgments
Environment & Climate Change Law
Family Law

Financial Services Disputes

Fintech

Foreign Direct Investment Regimes
Franchise

Gambling

Insurance & Reinsurance
International Arbitration
Investor-State Arbitration

Lending & Secured Finance
Litigation & Dispute Resolution

Merger Control

Mergers & Acquisitions
Mining Law

Oil & Gas Regulation
Outsourcing

Patents

Pharmaceutical Advertising
Private Client

Private Equity

Product Liability

Project Finance

Public Investment Funds
Public Procurement

Real Estate

Sanctions

Securitisation

Shipping Law

Telecoms, Media & Internet
Trade Marks

Vertical Agreements and Dominant Firms




	Chapter 63 - Switzerland



