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1. WHAT TYPES OF REGULATORY ACTION (INCLUDING 
ENFORCEMENT, THEMATIC REVIEWS ETC,) AND 
LITIGATION HAVE RESULTED FROM FAILINGS IN THE 
DISTRIBUTION OF RETAIL INVESTMENT PRODUCTS 
REGIME? 

There have been a number of regulatory enforcement actions, thematic 

reviews and civil proceedings concerning the distribution of retail investment 

products. These have concerned, in particular, mis-selling and/or incorrect 

investment advice, most prominently in connection with the Madoff fraud 

and Lehman Brothers collapse. 

The Swiss Federal Supreme Court recently rejected a claim byan institutional 

investor against a bank alleging that the bank had failed to disclose risks 

associated with Lehman products and to monitor the investment portfolio 

(decision 4A-525/2011). it was clear that the allegation regarding the 

disciosure of risks was without merit. As regards the supervisory duty, the 

court held that, where the relationship is purely advisory, the bank is not 

obliged to monitor the investment portfolio and give warnings based on the 

monitoring (subject to certain exemptions). This is in contrast to 

discretionary investment management mandates where such duty exists. 

"Qualified investors" comprised the bulk of those affected by the Madoff 

affair, given that investment funds open for public distribution would not 

normally have invested in Madoff products or would have done so only to a 

very limited extent due to diversification rules. Qualified investors are 

defined by articie 10 paragraph 3 ofthe Swiss Federal Act on Collective 

Investment Schemes (CISA) and include retail investors yvho are high net 

Worth Individuals with net bankable assets of over CHF2 million 

(approximately US$2.1 million). Howrever, many non-high net worth retail 

clients were also affected by the Lehman Brothers bankruptcy, as many had 

bought capital-protected structured products issued or guaranteed by 

Lehman based, to some extent, on advice given by banks and other financial 

intermediaries, on their own initiative or without advice. Note that the CISA 

definition of qualified investors is being revised (see section 3 below). 

2. WHAT ARE THE KEY ASPECTS OF THE CURRENT 
REGULATORY REGIME FOR DISTRIBUTORS OF 
INVESTMENT PRODUCTS TO THE RETAIL MARKET? 

1) What restrictions exist on distributors describing their 
Services as independent? 

In Switzeriand, there are currently no specific legal provisions or restrictions 

which regulate when the term "independent" can be used by distributors of 

investment products to the retail market. However, see section three below 

on reforms by the Swiss Financial Market Supervisory Authority (F INMA) to 

the distribution rules. 

2) What product disciosure requirements are in place? 

Generally required disciosure at the point of sale 

The Swiss Federal Act on Stock Exchanges and Securities Trading (SESTA) 

requires securities dealers to inform clients about the risks associated with 

certain types of transactions and Investments. The Swiss Bankers' 

Association has issued a publication which contains information about these 

risks. This Obligation is dependent on the client's level of experience and 

specialist knowledge in the area concerned. Clients must be informed about 

the risks of transactions that entaii high levels of risk or have a complex risk 

profile but not about the specific risks of individual transactions. These rules 

do not, as a matter of principle, distinguish between various types of 

products (in contrast to the below). 

Structured products 

Structured products which are authorised to be offered publicly in or from 

SwitzerlaTid can be distributed only where they are issued, guaranteed or 

distributed by specific categories of entities, and where a simplified 

prospectus is available which complies with the following requirements: 

= it describes, in accordance with the Standard format, the key 

characteristics ofthe structured product (key data), its profit and loss 

prospects, and any significant risk for investors; 

" it is easily understandable by the average investor; and 

= it refers to the fact that the structured product is not a collective 

investment scheme and requires authorisation by F INMA. 

Mutual funds and other collective investment schemes 

Investors must be provided with certain documents (as approved by 

F INMA) depending on the type of fund vehicle. For example: 

° investment funds - the collective investment contract; 

° S lCAVs and SlCAFs (types of open-ended collective investment schemes) 

- the articles of association and investment regulations; 

» limited partnerships for collective investment - the Company agreement; and 

° foreign collective investment schemes - relevant documents such as the 

sales prospectus, articles of association or fund contract. 

Public offerings of shares and bonds 

If an equity or debt offering is made by an issuer without a concurrent listing 

in Switzeriand, the information documents disseminated to investors on the 

offering are not subject to filing with, or approval by, any Swiss regulatory or 

self-regulatory authority. In Switzeriand, unlike many other jurisdictions, 

shares and bonds can be offered to the public on the basis of a prospectus 

that has never been vetted by a local regulator. Public offerings of new shares 

or bonds by Swiss companies are, however, subject to requirements to 

disclose certain information in prospectuses as set out in articie 652a änd 

1156 of the Swiss Code of Obligations. 

3) What restrictions exist on how clients are charged? 

A s a matter of principle, Swiss law does not contain any specific restrictions 

on how clients may be charged for investment products and services, subject 

to certain specific exemptions for collective investment schemes. However, a 

number of rules and guidelines exist on: 

" the disciosure of charges; 

" retrocessions being dealt with appropriately; and 

° conflicts of interest not causing investor detriment. 

For example, the Portfolio Management Guidelines issued by the Swiss 

Bankers' Association state that for discretionary investment management 

mandates, the method and elements of a bank's charges must be agreed 

with the client in writing. Banks must also agree who will be entitied to any 

third party payments or commission. Further, at the time asset management 

agreements are executed, banks must disclose how such payments are 

caiculated or the scope of such payments. For individual products or product 

classes, banks may combine individual products in product classes and are 

free to define product classes as they see fit. Disciosure obligations may be 

satisfied by the publication of fact sheets and securities account statements 

or information via the internet. Banks are also obliged to inform clients of any 

conflicts of interest arising from the receipt of payments from third parties 

and to put in place structural measures to prevent clients from being 

disadvantaged by any conflicts of interest. 



HERBERT SMITH FREEHILLS SWITZERLAND 37 

4) What requirements are in place to ensure that products 
are suitabie for clients? 

Swiss law does not impose a general duty on providers of financial products 

and Services to ensure that Investments are suitabie for clients. There are, 

however, specific rules for execution only clients (ie, where the client does 

not receive any type of advice or recommendation), advisory relationships 

and discretionary investment management mandates. 

For execution only clients, a bank's duty to provide information to clients, the 

extent of which may vary subject to certain conditions, does not extend to an 

Obligation to ensure that investment products are suitabie. 

There are currently no regulatory rules imposing suitability obligations with 

regard to advisory relationships. However, Swiss case law has established 

that Providers of investment advice (note that providing a product 

recommendation may amount to investment advice) could be subject to an 

extensive duty to assess whether recommended ifivestments are 

appropriate and, in certain situations, suitabie for the client. The fact that 

these duties are currently contained only in case law is an area of concem for 

both FINIVIA and investment advisers. It is, therefore, hoped that F INMA will 

clearly define investment advisers' duties at the point of sale. 

The Situation is much clearer for discretionary investment management 

mandates. Self-regulatory rules issued by the Swiss Bankers'Association, 

such as the Portfolio Management Guidelines, expressly contain a duty to 

establish clearly whether an investment is suitabie for a client. Consistent 

with established academic doctrine, banks are obliged to discuss investment 

objectives directly with the client and maintain appropriate records. Further, 

FINMA's Guidelines on Asset Management (Circular 2009/1) set out 

obligations on asset managers, which include a duty of loyalty, the exercise of 

due diligence and disciosure obligations. Regarding the exercise of due 

diligence in particular, asset managers must ensure that Investments are 

always in line with the client's investment objectives and restrictions. Asset 

managers must review the investment strategies employed regularly and 

ensure adequate risk diversification etc. 

5) Are investors entitied to any prescribed cancellation 
periods? 

When purchasing investment products, investors are not entitied to any 

prescribed cancellation periods. This is subject to certain exemptions for 

insurance products, "doorto door transactions" and similar contracts. 

3. REFORM 

1) What domestic reforms have been proposed in 
this area? 

FINIVIA project on new distnbution rules 

Following the findings of FINMA's thematic reviews and investigations 

regarding the Madoff fraud and Lehman Brothers collapse, as discussed 

above, F INMA concluded that existing legislation and regulation did not 

adequately protect investors or adequately balance the rights and obligations 

of Providers of investment products and services, on the one hand, and retail 

investors, on the other. F INMA, therefore, believes that a review of the 

supervisory and legal framework for investment product intermediatlon is 

needed. Accordingly, it has launched a "Distribution Rules" project to 

conduct a cross-sector examination of the existing rules. A discussion paper 

was published on 10 November 2010 to promote dialogue to enhance the 

protection of clients when financial products are marketed and purchased. 

F INMA proposed a package of measures to strengthen client protection on 

24 February 2012. In Its position paper, it proposed rules for business 

conduct for financial services providers and better product documentation. It 

also sees the Strategie extension of supervisory powers as necessary. The 

proposed measures are to be implemented through legislation. A t the core of 

the proposed package of measures are standardised cross-sector rules of 

business for banks, insurers and portfolio managers. Al l clients will have to 

be informed of the content of a service and the characteristics of financial 

products, and must be warned about the risks. Clients will also have to be 

informed clearly about all costs associated with a service or the purchase of a 

product. Further, financial services providers will have to f urnish clients with 

complete and readily understandable product documentation. 

The following measures have been proposed. 

Rules for financial products 

" Improved documentation requirements at the point of sale by expanding 

duties to produce a prospectus and notification duties at product level. 

" Clients shouid be provided with a clear and concise product description 

before acquiring Compound financial products. The description shouid set • 

out the key product characteristics, risks and costs. To increase 

comparability between the different product types, the legislature shouid 

enact regulations governing the composition of the document. 

° The prospectus requirement and the Obligation to draw up a product 

description shouid apply primarily to products almed at retail clients. 

Stricter rules on business conduct and Organisation for financial 
Services providers 

Financial services providers must do the following. 

" Inform clients about their own business activities and their authorisation 

Status before they carry out a financial transaction. 

" Inform clients of the content of their specific service. They may describe 

themselves as being independent only if they do not accept incentives 

from^third parties when performing services for their clients. 

•> Inform clients ofthe characteristics, risks and costs of the type of 

transaction under discussion before they perform the service in question. 

- Provide product documentation. In particular, they must provide retail 

clients with a product description for Compound financial products. 

Prospectus documents are to be made available only on request. During 

contact with the client, advertising material shouid be clearly separated 

from the documents required under supervisory law. 

° Determine the client's experience and knowledge of the type of product in 

question or the service to be provided before carrying out a transaction for 

a retail client. If they consider a transaction to be inappropriate, they shouid 

warn the client. 

° Determine whether a transaction is suitabie for the client before giving 

personal advice. For this purpose, they must ascertain their client's 

experience and knowledge, investment objectives and financial Situation. 

Before taking on portfolio management mandates, they must also 

ascertain whether the client has understood the significance of issuing the 

order and whether the chosen investment strategy is suitabie for the client. 

" Carry out transactions with financial products for a retail client without an 

appropriateness test only if the client instructs the provider to carry out the 

transaction on their own initiative'and the products in question qualify as 

simple financial products. Simple financial products are readily 

understandable, do not impose any Obligation on the client over and above 

the acquisition costs, and may be regularly sold on the market or returned 

totheproducer. 

° • Document the scope and subject matter of the agreed service. They 

shouid also duly account for the services provided. 
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Extension of supervision 

° All portfolio managers that are not supervised under current law shouid be 

supervised. They must comply with the rules of business conduct and have 

an appropriate Organisation and adequate capital. 

" Those who have contact with clients shouid prove in a test that they have 

sufficient knowledge ofthe rules of business conduct, the principles of 

financial planning and the products distributed. Their specialist expertise 

shouid be improved through regulär further training. Clients shouid also be 

able to check via a publicly accessible register whether their client adviser 

or product distributor meets the corresponding quality Standards. 

" Cross-border services may be provided to clients in Switzeriand from other 

countries only if those clients enjoy the same protection as they would if 

the financial services provider were based in Switzeriand. The Swiss 

regulations on the distribution of financial products shouid, therefore, be 

extended to cover activities from abroad. 

Enforcement 

" Enforcement of the claims of retail clients against financial services 

Providers shouid be improved. 

Creation of Financial Services Ac t 

" Implementation of the measures will require the creation of a new 

statutory basis. To ensure that the conduct and product rules at the point 

of sale apply across all sectors and without exception, they will be firmly 

established in a new law (Financial Services Act). 

0 The rules on the authorisation and supervision of portfolio managers will 

be incorporated into the SESTA. 

- The introduction of cross-sector business conduct and product regulations 

necessitates changes to the applicable financial market laws and the 

Swiss Code of Obligations. Existing provisions on the documentation and 

distribution of financial products shouid continue to apply only when 

sector specific circumstances require special arrangements. 

Proposed CISA revision to bring about fundamental change in 
regulating investment funcjs distribution 

Against the background of new regulatory developments in the EU, Swiss 

parliament is currently debating a partial revision ofthe CISA. The proposed 

legislative amendments focus on subjecting Swiss-domiciled asset managers 

of foreign collective investment schemes to Swiss licensing and supervision 

requirements and introducing a new concept for the regulation of the 

distribution activities of collective investment schemes. 

On 13 June 2012, the Council of States dealt with the partial revision of the 

CISA as the first Chamber The Council of States' Committee on Economic 

Affairs and Taxation put forward various amendments to the Federal 

Council's proposed text and these have now been mostly approved. Swiss 

parliament passed the revision of the CISA on 28 September 2012. The new 

law is expected to enter into force on 1 January 2013. 

Overview 

Under current law, the criterion for determining whether a foreign collective 

investment scheme is subject to licensing and prudential regulation in 

Switzeriand is whether the product is being publicly promoted, If so, the 

foreign collective investment scheme must be approved by F INMA, must 

appoint a FINMA-approved Swiss representative and may be distributed 

only by FlNMA-l icensed distributors. If no public promotion is undertaken, 

no financial services regulatory restrictions or requirements whatsoever 

need to be observed. This somewhat outdated "either highly regulated or 

complete freedom" concept has now been changed fundamentally. This will 

mean that any form of distribution of collective investment schemes will be 

regulated. However, foreign collective investment schemes to be distributed 

to qualified investors would not need F INMA approval, with only certain 

requirements as described in the CISA needing to be met. 

Substitution of the term "public promotion" by "distribution" as a key 
criterion for regulating collective investment schemes offerings 

Public promotion is stated to be any advertisement addressed to the public 

(articie 3, first sentence CISA). Advertising directed exclusively towards 

qualified investors is deemed to be non-public (articie 3, third sentence 

CISA). F INMA has interpreted this to mean that only advertising directed at 

qualified investors is considered to be non-public. The Federal Administrative 

Court and the Federal Supreme Court have both, however, held that this 

restrictive interpretation is without legal basis under the CISA. 

In view of the indisputable uncertainty, the term "public promotion" has been 

abolished and substituted by "distribution". Under the revised CISA, any 

marketing activities will be regarded as distribution activities, unless these 

activities are sdlely directed at regulated financial intermediaries such as 

banks, securities dealers, fund management companies or regulated 

insurance institutions. Further, the purchase of fund units for clients by either 

regulated asset managers such as banks or unregulated independent asset 

managers meeting certain minimum Standards will not be considered to fall 

within the definition of "distribution". 

Changes to definition of "qualified investor" 

A high net worth individual with at least CHF2 million net assets be 

regarded as aqualified investor only if he or she expressly decides so and he 

or she has sufficient experience in financial matters ("optingin"). 

Structured products - F INMA report identifles shortcomings in protecting 
investors 

F INMA made and reviewed representative spot checks of simplified 

prospectuses and sales documentation for structured products and 

published its report on 9 December 2011. The project was prompted by 

FINMA's investigations into the Lehman bankruptcy case. 

The law prescribes the provision of simplified prospectuses for structured 

products which can be easily understood by the average investor, describe 

profit and loss prospects in a Standard format, and explicitly point out that 

structured products neither are a collective investment scheme nor require 

authorisation by F INMA. 

F I N M A found thät although the content of most ofthe prospectuses was 

complete, key legislative requirements were not satisfactory fulfilied. Most of 

the prospectuses checked were not easy to understand and were too long 

and technical. They were lacking in explanatory scenarios and charts and 

were not structured uniformly, making it difficult to compare different 

products. Also, the prospectuses were often available only in English. 

None of FINMA's reviews revealed any evidence of sanctionable violations of 

the prospectus rules but they did show that investors - In the view of FINMA -

are not adequately protected under current regulations. Furthermore, F INMA 

considered the existing self-regulatory provisions of professional associations 

to be unsatisfactory. Thus, it expects an improvement in the regulatory basis. 

A s proposed by F INMA as part ofthe ongoing partial revision ofthe CISA, 

Providers shouid be subject to clear rules of conduct. They shouid, therefore, 

be required to provide full transparency on their products. 
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2) What are the key issues and implications? 

The forthcoming reforms will be likely to result in the need for firms to 

introduce amendments to how investment products and services are offered 

and sold, with the main focus being at the point of sale (rather than on the 

production side). 

3) What is the timescale for implementation? 

A s mentioned above, the Swiss parliament passed the revision of the CISA 

on 28 September 2012. The revised CISA is expected to enter into force on 

1 January 2013. The Financial Services Act will not enter into force before 

2015/16, according to F INMA. 

F INMA issued its position paper on distribution rules on 24 February 2012. 

Past experience indicates that it may take several years before legislative 

measures come into force. It would be faster to implement a Federal Council 

ordinance on rules of business conduct in securities trading and the 

distribution of collective investment schemes, even though this would be 

limited to certain financial services providers who are already subject to 

prudential supervision. 

4) What can firms do to prepare for implementation? 

Once key details ofthe proposed reforms are known, financial institutions 

shouid engage in the cönsultation process and consider the likely impact of 

the reforms on their business models. 

4. CONSUMER REDRESS 

1) What are the current domestic mechanisms for 
consumer redress? 

Swiss Banking Ombudsman 

The Swiss Banking Ombudsman is an independent body which mediates 

complaints against banks based in Switzeriand, free of charge. Since the 

Ombudsman's establishment in April 1993, the office has dealt with an 

increasing number of enquirles and complaints (currently about 1,400 a year). 

The volume of cases submitted for mediation reached a record level of 4,757 

cases in 2009. In 2010, the number of cases feil to 2 ,000 cases, but the 

complexity of cases, specifically in the areas of investment advice and 

discretionary wealth management, remained the same. In 2011, a total of 

1889 cases were submitted. This represents a small decrease in comparison 

to 2010. This number, however, is still considerably higher than the volume 

recorded before the all-time highs in 2 0 0 8 / 2 0 0 9 . 

At present, there is no other body with dedicated jurisdiction to consider 

retail complaints against other types of financial institution. Consumers may 

lodge complaints with F INMA, although it is not under an Obligation to 

consider them. A s noted above, F INMA has proposed the establishment of 

an ombudsman with jurisdiction over all financial services providers to 

provide for a binding, simple and fast mechanism for the settlement of 

disputes involving retail clients. 

Class actions do not exist in Switzeriand. 

The revised Lugano Convention on jurisdiction and the enforcement of . 

judgments in civil and commercial matters took effect in Switzeriand on 

1 January 2011. The Lugano Convention determines the international 

jurisdiction of the courts of signatory states. It also ensures that judgments 

from one signatory state are recognised and enforced in the other signatory 

states. The most important Innovation regardingthe revised Lugano 

Convention is the extension of its territorial scope to the new EU member 

states. The revised Convention will also have a bearing on courts' powers to 

review contracts between financial institutions and clients from Convention 

member states. This will enable clients to take legal action in their home 

country where the bank has "directed" its services to that country or 

member state. The term "direct" still needs to be precisely defined by case 

law. 

2) Are there any domestic reforms planned to improve 
consumer redress? 

There are no substantial reforms pending. The suggested Financial Services 

Ac t is, however, intended to provide a cost-ef fective and efficient consumer 

court/arbitration process. 

This chapter was contributed by Niederer Kraft & Frey AG. 



HERBERT SMITH FREEHILLS CONTACTS 55 

Paolo lemma 

Partner 

M&A/ I i s t ed companies 

Gianni, Origoni, Grippo, Cappelli 

& Partners, Rome/Mi lan 

T +39 06 4 7 8 7 5 1 / 

+39 02 763741 

piemma@gop.it 

Paolo specialises in legal/regulatory matters concerning tlie banking/financial/investment services 

industries and the asset management business. He advises on optimal structuring and ongoing 

compliance requirements for hedge funds, organised trading Systems and electronic brokerage 

platforms, and marketing of financial products both through the internet and at a distance. He also 

works on customer and counterparty disputes, regulatory investigations and discipllnary proceedings. 

Paolo joined the firm in 1998. Before that, he worked in the legal department of C O N S O B , the Italian 

public authority supervising and regulating the financial market and the investment services business. 

Paolo holds a law degree and a Masters in Politka e legislazione bancaria e del mercato rnobiliare from the 

University La Sapienza of Rome. 

Paolo has written several articles on financial and banking services regulations and regularly lectures on 

the topic. He is a member of the Italian bar. He speaks Italian and English. 

Paolo Bordi 
Senior associate 

Capital markets 

Gianni, Origoni, Grippo, Cappelli 

St Partners, Rome 

T +39 06 478751 

pbordi@gop.it 

Tim Morgan 

Partner 

Funds 

Ogier, Jersey 

T +441534 504240 

tim.morgan@ogier.com 

Sandro Abegglen 
Partner 

Financial services regulatory 

Niederer Kraft & Frey A G , Zürich 

T +4158 800 8000 

sandro.abegglen@nkf.ch 

Paolo specialises in corporate finance and equity capital markets. He advises issuers, banks and private 

equity funds on securities offerings and listings, such as IPOs, secondary offerings, rights issues and 

other corporate transactions by listed companies. He has strong expertise in all of the legal/regulatory 

matters concerning the banking/financial/investment services industries and the asset management 

business. Paolo advises on optimal structuring and ongoing compliance requirements for such 

businesses. ' 

Paolo graduated in law, summa cum laude, from the University of Rome. From 1999 to 2002, he 

worked for a law firm specialised in corporate, banking and business, and securities law. From 2002 to 

2006 , he worked as an officer of the legal department of Assogestioni, the Italian investment funds and 

portfolio managers trade association. He joined the firm in 2006 . 

Paolo is a member of the Rome Bar. He speaks Italian and English. 

Tim is a partner in the Jersey practice of Ogier A n English solicitor and a Jersey advocate, Tim's 

practice encompasses investment funds (both listed and non-listed), private equity, real estate and 

restructuring. 

Tim is a committee member of the Jersey Funds Association and has sat on a number of regulatory and 

law reform working groups. He is recognised as a leading individual by various legal directories, 

regularly chairs and speaks at industry Conferences, and has frequently been published on topics 

relating to his practice. 

Key f und-related clients include Monitor, Jupiter, Barclays, HSBC, Newton, CQS New City and Ashburton. 

Tim joined Ogier in 2 0 0 3 after three years in the investment banking division of Dresdner Kleinwort 

Wasserstein, based in their London and New York offices. Before that, he practised in London as a 

corporate lawyer at PwC's associated law firm and at Taylor Wessing, where he qualified in 1997. 

o 

Sandro has been a partner of Niederer Kraft & Frey A G since 2006 . He was admitted to practise in 

1992 and graduated as Dr iur from the University of Berne in 1996. He then studied at the University of 

Texas at Austin Scho_ol of Law, where he received an LL .M in 1996. He has been adjolnt professor 

(Privatdpzent) for contracts, corporate law and banking and financial services regulation atthe 

University of Berne Faculty of Law since 2003. 

Sandro advises leading Swiss and international banks, insurance companies, broker-dealers, fund and 

asset managers on regulatory, legal and compliance matters of Strategie importance. He represents 

them In regulatory proceedings and civil law litigation and is also active in financial services M & A . 

Sandro is a member of the board of directors of a large fund management Company managing ie, parts 

of the insurance assets of an international insurance group. 

Sandro is a legal committee member of the Swiss Funds Association, the self-regulatory body of the 

Swiss fund and asset management industry, and was appointed by the Swiss Finance Department to 

advise, aspne of only five external experts, on the design of a new Swiss Financial Services Act, which is 

intended to enter into force in 2015/16. 



56 CONTACTS HERBERT SMITH FREEHILLS 

CONTACTS 

K M 

Andrea Huber 

Senior associate 

Banicingand finance 

Niederer Kraft & FreyAG, Zürich 

T +4158 800 8000 

andrea.huber@nkfch 

Evgeny Zelensky 

Partner 

Capital markets, corporate 

Herbert Smith Freehills, Moscow 

T +7 495 78 37599 

evgeny.zelensky@hsfcom 

Stuart Paterson 

Partner 

Disputes 

Herbert Smith Freehills, Dubai 

T +971 4 428 6308 

stuart.paterson@hsfcom 

Gavin Lewis 

Partner 

Disputes 

Herbert Smith Freehills, 

Hong Kong 

T +852 21014002 

gavin.lewis@hsfcom 

Tim Mak 

Partner 

Disputes 

Herbert Smith Freehills, 

Hong Kong 

T +852 21014141 

t im.mak@hsfcom 

Andrea is a senior associate in the banking and finance group of Niederer Kraft & Frey A G , Zürich, Her 

practice focuses on financial market law, particularly financial services regulation (including banks, 

broker-dealers, stock exchanges, collective investrhent schemes, investment structures and asset 

managers), capital market and M & A transactions, and corporate law. She specialises in capital 

markets, including offerings of equity and equity-linked instruments, debt, derivatives and regulatory 

issues. Andrea regularly advises clients on all aspects of takeover, securities and banking law and 

represents them in proceedings before,the Swiss Takeover Board, the SIX Swiss Exchange and the 

Swiss Financial Market Supervisory Authority. 

Andrea graduated from the University of Zürich Law School in 2 0 0 0 (licentiatus iuris) and was 

admitted to the Zürich Bar in 2003 . She holds an LL .M. degree from Columbia University School of 

Law, New York, with a special focus on securities and capital markets, international financial and 

commercial transactions and corporate finance. 

Evgeny is a US-qualified lawyer and the head of Herbert Smith Freehills' capital markets practice in 

Russia, He has been working on capital markets transactions since the late 1990s and has established a 

reputation as a leading Russian capital markets lawyer He has advised on domestic and international 

equity and debt offerings by issuers in Russia and the CIS (including more than 30 I POs), as well as on 

liabiiity management, consent solicitations, tender offers and restructuring of defaulted bonds. He also 

has considerable experience in derivatives and structured products, M & A and securities regulation. 

Evgeny holds a Juris Doctorfrom Notre Dame Law School in the US. Before joining Herbert Smith 

Freehills as partner in 2 0 0 8 , he was executive director and co-head of legal and compliance at 

Renaissance Capital, an emerging markets investment bank, and worked in the New York and Moscow 

offices of another international law firm. 

Stuart specialises in financial services and investment disputes, and is skilled in commercial arbitration 

and litigation. He is also experienced in mediation and alternative dispute resoiution, Most of Stuart's 

work has a cross-border element, 

A member ofthe Commercial Fraud Lawyers Association, Stuart is considered an expert in this area. 

He specialises in asset recovery, bribery, corporate fraud and corruption in internal investigations and 

legal proceedings, 

Stuart served a secondment to a leading investment bank and has strong industry knowledge. He 

regularly writes papers and speaks at industry Conferences on commercial litigation, A solicitor 

advocate, Stuart is also qualified to practise in courts ofthe Dubai International Financial Centre. 

A s head ofthe Herbert Smith Freehills Asia dispute resoiution group, Gavin handles a ränge of 

international commercial disputes, many of which involve issues of private international law. 

Gavin has acted for funds and financial institutions in advisory and litigation work concerning asset 

recovery, contractual duties, enforcement of security, joint venture arrangements and regulatory 

issues. Gavin also advises financial institutions on investigations carried out by securities regulators in 

Hong Kong and the wider As ia region. . 

A s noted in Chambers Asia 2012, Gavin's clients have described him as "calm and commanding; one of 

the best I've seen". He is a contributing editor to the Hong Kong Civil Procedure Guide, 

Tim's practice centres on contentious and non-contentious regulatory matters in the financial services 

industry, with an emphasis on regulatory investigations and proceedings. He also advises on related 

civil and criminal disputes and corporate transactions involving regulatory issues, 

Tim is experienced in dealing with regulators and law enforcement bodies, His clients include 

investment banks, commercial banks, private banks, fund managers, listed companies and their 

directors, and other market participants, 

Tim worked as an in-house lawyer at the Hong Kong Securities and Futures Commission for two years, 

Chambers Asia 20n describes him as "„,'a technically skilled lawyer' having a deep understanding ofthe 

Hong Kong regulatory enforcement environment". 


