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Post-Merger Integration

Petra Hanselmann and Pascal Richard'

Introduction

Successful M&A transactions need to deliver the value expected by the buyer when doing the
acquisition. Poor performance in dealing with post-merger integration? is often the reason
why acquisitions do not realise their full potential. Bringing together businesses with different
cultures and integrating different management structures, IT systems and trading relationships
often proves very challenging, in particular in a multinational environment. Experience shows
that effectively managing the post-acquisition integration phase by developing a robust inte-
gration plan and effective implementation process is of paramount importance for the overall
success of an M&A transaction.

A number of legal aspects frequently arise during integrations. In this chapter, we outline
the typical process for the development of a post-acquisition integration plan and summarise
some of the most common legal aspects to be taken into consideration in post-merger integra-
tion projects from a Swiss legal perspective.

Integration planning

Starting integration planning early - even before the signing of the transaction - allows a faster

and more efficientimplementation of the integration. The main phases of an integration are typi-

cally structured as follows:

e  Programme set-up: the set-up of a robust integration programme is crucial as it will avoid
later issues and problems in the integration process. An appropriate programme design
and structure facilitates an efficient integration programme. In particular, careful consid-
eration should be given to the appointment of an integration director. As the integration
process is a heavy-change management exercise typically affecting the personal interests
and jobs of many employees, it is recommended that the selected integration director is an

1 Petra Hanselmann and Pascal Richard are partners at Pestalozzi Attorneys at Law Ltd.

2 Also referred to as post-acquisition integration.
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experienced and respected senior personality from the business, who brings credibility and
trust to the integration process. Equally important is the establishment of the programme’s
governance. Strong leaders should be selected to sponsor and manage the integration
programme and the individual work streams. The establishment of the principal roles and
responsibilities need to take place early in the process.

e Planning phase: the management of the acquiring company must determine the key stra-
tegic business objectives and develop an integration blueprint in consideration of the future
operating model and the synergy case. The integration blueprint is a strategic and opera-
tional document that is established in the early weeks of an integration programme. Its main
purpose is to build alignment between the involved parties across a number of key dimen-
sions, such as the strategic and financial rationale for the transaction, the principles and
priorities of the integration programme, the degree and pace of integration, critical dates
and milestones, organisation design and key appointments. A main part of the value created
by an M&A transaction is generated with synergies between the two businesses. During
the early stage of the transaction, a synergy case is typically prepared with a top-down
approach. During the integration process, the synergy case needs to be bottom-up devel-
oped and validated. A small working team should validate the defined sources of synergy
benefit (cost synergies) and identify new opportunities for increased return (revenue syner-
gies) as early as possible.

e Integration and implementation: based on the integration blueprint, detailed step lists are
created for the individual steps in each workstream and jurisdiction indicating the docu-
ments required and the timing of each individual step. The detailed step lists serve as a
basis for the actual implementation process in the various jurisdictions. The manage-
ment and implementation of the various steps ultimately depends on the size of the inte-
gration process, the geographical scope and the steps involved. In the implementation
phase, regular status update calls among the various workstreams are typically scheduled
to ensure an ongoing smooth process and to identify any unexpected issues early in the
process. Depending on their size and complexity, post-acquisition integration projects may
take several years. The implementation of the integration and the execution of the synergy
case benefits from systematic programme reporting and tracking. A special focus needs to

be put on managing people issues and communication.

Integration projects usually create a substantial workload to be dealt with. For this reason,
specialised external advisors are typically engaged to support the in-house teams. As the
in-house team’s knowledge is crucial, it is important that outside counsel and the in-house
legal team work very closely together to achieve the best result.

Legal aspects

Due diligence

In order to start preparing the integration programme, certain initial information must be avail-
able, such as the jurisdictions involved or the tax situation of involved companies, and it needs
to be verified, inter alia, if real estate is in place, if works councils are appointed or collec-
tive bargaining agreements apply or if contracts with change-of-control clauses exist. Ideally,
the information required to start the integration planning relating to the acquired business will

already have been collected in the course of the acquisition due diligence. Otherwise, a limited
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due diligence is typically required at the initial stage of the integration planning process. In addi-
tion, it might also be necessary for due diligence to be conducted on the buyer’s existing enti-
ties involved in the post-acquisition integration in order to identify any potential legal and other
issues that might affect the integration process. In particular, in the case of the acquisition of
a competitor, it is important that the parties comply with potential antitrust restrictions when
sharing information prior to signing or between signing and closing.

Statutory mergers

Overview

A key aspect of the integration process is often the consolidation of several entities in the
same jurisdiction so that at the end of the integration process only one entity per jurisdiction
remains. Entity consolidation in Switzerland can be achieved either by statutory merger or by
an asset transfer with subsequent liquidation. Typically, a merger is less cumbersome than an
asset transfer with subsequent liquidation and thus, when it comes to entity consolidations, the
preferred method in Switzerland from a legal perspective is a statutory merger.

The merger process in Switzerland is governed in the Swiss Merger Act (SMA). The SMA
provides for two types of statutory mergers: merger by way of absorption, whereby an entity is
merged into another entity; and merger by way of combination, whereby the merging entities
are merged into a newly established entity. In integration situations, merger by way of absorp-
tion is the preferred merger form. The merger becomes effective with its registration in the
commercial register at the domicile of the surviving entity.®> Depending on the domicile of the
merging entities, the merger documentation must be in German, French or Italian. The merger
documentation can be bilingual (for example, German and English] with the official language of
the competent commercial register to prevail.

The SMA provides for an ordinary merger procedure and a simplified merger procedure. The
simplified merger procedure is applicable in the case of a merger of a wholly owned subsidiary
into its parent company or if a company is merged into its sister company.” In a simplified proce-
dure, the merging entities, inter alia, are not required to:

e establish a merger report;
e have the merger agreement examined by auditors; or

e submit the merger to their shareholders for approval.

Compared to the ordinary process, the simplified merger procedure in particular saves time and
costs for the following reason: if the option of a simplified merger is not available, each share-
holder must basically receive a pro rata portion of the shares in the merged entity, which leads
to additional cost and timing issues as the exchange ratio must be calculated in advance and
confirmed by the auditors in their merger report.®

Thus, in order to benefit from the simplified merger procedure in an integration process,

as a first step it often becomes necessary that a share ownership structure is created where

3 Article 22 SMA.

4 Article 23 SMA.

5  The calculation of the exchange ratio requires comparable financial information of the merging entities,
which might not be available and thus needs to be prepared in advance.
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the dissolving entity becomes either a wholly owned direct subsidiary or a sister company of the
surviving entity into which it will be merged. It should be noted that the simplified procedure is
not applicable in Switzerland in the case of a reverse merger (ie, the merger of the parent into its
wholly owned subsidiary). In such situations, the ordinary merger procedure applies.

Documents

In the simplified merger procedure, the following documents are required:

e aboardresolution of the members of the board of directors of the merging entities approving
the merger;®

e amerger agreement between the merging entities setting out the key terms of the merger;’

e the (audited) balance sheets of the merging entities;® and

e the application to the commercial register of each merging entity.”

With the exception of the balance sheets, such documents can be established rather quickly.
In cases where additional steps such as a change of directors, a name change or a change
of the objects of the surviving entity are implemented, additional documents will be required,
depending on the specific steps.

Merger balance sheet

Article 11 SMA provides that all companies involved in a merger need to establish an (audited)
balance sheet that must not be older than six months at the date when the merger agreement is
signed. If the balance sheet date is older than six months or if material changes have occurred
to the financial position of a company involved in the merger, an (audited) interim balance sheet
must be established. The relevant balance sheets or the interim balance sheets required for a
merger must be audited if the relevant company is subject to an audit. The [audited) balance
sheet of the dissolving entity constitutes the merger balance sheet. The merger balance sheet
must be attached to the merger agreement, and forms part of the documents to be submitted to
the commercial register; in other words, it becomes publicly available.’” The balance sheet of the
surviving entity does not need to be submitted to the commercial register and thus becomes not
publicly available. In particular, it is not necessary to provide to the commercial register any pro
forma financial statements showing the financial position of the entity after the merger.

The establishment of the audited balance sheets of the merging entities is often a gating
item in the integration process. To save costs, a Swiss merger is ideally timed in such a way that
the audited year-end financial statements of the merging entities can be used in connection with
the merger. In cross-border acquisitions, however, the business year of the acquired company

Article 12 SMA.
Article 12 SMA.
Article 11 SMA.
Article 21 SMA.

0 Companies that do not wish to disclose unnecessary information to the public may redact the numbers

— O 00 3 o

from the past financial year in the audited balance sheet submitted to the commercial register and
should not voluntarily submit the income statement in addition (as only the balance sheet is required
from a legal perspective).
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group often does not match with the business year of the buyer group, which limits the window
in which a merger in Switzerland can be completed based on the year-end financial statements.
Thus, the time and cost required to establish (audited) balance sheets in connection with the
merger of Swiss entities might be important elements in the overall planning of the integration.

Retroactive effect

A merger in Switzerland can have retroactive effect from a tax and accounting perspective.
However, from a tax perspective such retroactive effect is only possible if the merger is regis-
tered in the commercial register at the latest within six months of the merger balance sheet
date [ie, if the merger balance sheet date is 31 December, the merger must be registered in
the competent commercial register on or before 30 June of the following year]. Owing to this
tax regulation, and given that 31 December is the business year-end date of the majority of
Swiss companies, the Swiss commercial registers suffer from a heavy workload particularly at
the end of June and the end of December. It is, therefore, recommendable to have the merger
documents pre-examined by the competent commercial register early enough in the process to

ensure that the merger is ultimately registered in time.

Transfer of contracts

In a statutory Swiss merger, all assets, liabilities, employees and contracts are automatically
transferred by operation of law to the surviving entity at the date when the merger is regis-
tered in the commercial register." However, contracts of the transferring entities might contain
non-assignment, change-of-control or similar clauses that trigger the counterparty’s termina-
tion rights as a consequence of the merger. It is therefore important that the contracts of the
transferring entity are reviewed in advance of an intended merger. In cases where important
contracts contain any of the aforementioned clauses, the consent of the counterparty should
be obtained prior to the merger being implemented. Change-of-control clauses are often not
applicable in any change of control within the same group, which is typically the situation in
a post-integration process. Nevertheless, in the case of important contracts it is in any event
advisable to double-check. Since it can be time-consuming to obtain the consent of a contractual
counterparty, the due diligence exercise on the contracts should be started early in the integra-

tion phase to avoid any delays in the overall integration process.

Employees

Under Swiss law, the employees of the dissolving entity are automatically transferred to the
surviving entity upon registration of the merger in the competent commercial register.”? See
‘Employment’, below, for details of the information and consultation process.

Creditors’ notification

The merging entities must notify their creditors by publishing three times a call to the credi-
tors in the Swiss Official Gazette of Commerce and inform them of their right to request sure-
ties for their claims within a three-month period following the effective date of the merger. The

11 Article 22 SMA.
12 Article 333 paragraph 1 of the Swiss Code of Obligations (CO).

186

© Law Business Research 2022



Post-Merger Integration

creditors’ call can be waived if an independent auditor confirms in an auditor’s report that there
are no claims known or expected that are not covered by the freely distributable equity of the

merging entities.™

Timing

The overall timing required for the implementation of an intra-group merger in Switzerland
depends on the specific situation, but is on average approximately one to four months. Timing is
mainly driven by the time required to establish the (audited) balance sheets of the merging enti-

ties, the employee notification process and the time required to collect the required signatures.

Asset transfers

Overview

As part of the integration process, assets may need to be transferred from one group entity
to another. Swiss law provides for two different processes to implement an asset transfer.
An asset transfer can be implemented either by way of an asset transfer in accordance with
article 69 et seq SMA, also referred to as a bulk transfer, or an individual asset transfer.

Bulk transfer versus individual asset transfer

In the case of a bulk transfer, all assets (and liabilities, if any) are transferred by operation of law
upon registration of the asset transfer in the competent commercial register of the transferring
entity." Article 71 SMA requires that the asset transfer agreement must contain a detailed inven-
tory of the assets, liabilities, contracts and employees to be transferred. As the asset transfer
agreement must be submitted to the commercial register to be registered, the details of the
assets, liabilities, employees and contracts to be transferred become publicly available. While
it is possible to anonymise the names of employees and counterparties to contracts, the details
of the assets and liabilities, as well as the number of employees and contracts, still remain
largely evident.

In the case of an individual asset transfer, assets and liabilities are not transferred by opera-
tion of law. Rather, an individual transfer of ownership is required. The steps required depend on
the kind of assets being transferred. The benefit of an individual asset transfer is that the transfer
contract remains confidential and that no dealing with the commercial register is required. The
timing of the process remains fully under the control of the involved entities.

A bulk transfer is particularly beneficial if real estate located in different locations is to
be transferred. In such cases, the transfer of the real estate becomes effective at the same
time as registration of the asset transfer agreement with the competent commercial register.
In comparison, if real estate is transferred by way of an individual asset transfer, each individual
piece of real estate must be separately registered in the land register at the place of the real
estate in order for the real estate transfer to become effective.

13 Article 25 paragraph 2 SMA.
14 Article 73 SMA.
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Transfer of contracts

In the case of an individual asset transfer, the transfer of a contract requires the consent of the
counterparty to the respective contract. Depending on the importance of the contracts, such
consent can either be obtained explicitly or a counterparty can merely be informed about the
intended transfer of the contract. In the latter case, implied consent is assumed if the informed
counterparty does not explicitly object to the transfer and continues to perform the contract after
it has been notified. Given that in post-acquisition integrations the transfer of contracts is made
among companies of ultimately the same group, the ‘implied consent” approach is often chosen.
However, depending on the situation and the importance of the contract, it can be advisable to
work with explicit consent.

In the case of a bulk transfer, it is not entirely clear if (as in the case of a merger) contracts
are transferred automatically by operation of law upon registration of the asset transfer in the
commercial register or if the consent of the counterparty must be obtained as well. Although
majority doctrine in Switzerland is of the opinion that contracts shall transfer automatically upon
registration in the commercial register without consent being required, the situation remains
unclear as long as no decisive judicial practice exists. Thus, to be on the safe side, it is still
recommended to at least notify a contractual counterparty about the intended transfer and to
obtain their explicit or at least implied consent.

Employees

If a business or part of a business is transferred, the employees pertaining to the business are
automatically transferred to the acquiring company under Swiss law.” See "'Employment’, below,
for details of the information and consultation process.

Cross-border relocations and mergers

Overview

In certain situations, it might be desirable to move the seat of a foreign entity to Switzerland or
the seat of a Swiss entity to a foreign jurisdiction without liquidation of the entity (cross-border
relocation), or to merge a Swiss-domiciled entity with a foreign domiciled entity or vice versa
(cross-border merger). From a Swiss legal perspective, both the relocation or merger out of
Switzerland and the relocation or merger from a foreign jurisdiction into Switzerland are basi-
cally possible, subject to the respective foreign jurisdiction allowing such cross-border reloca-

tions or mergers.

Inbound'

From a Swiss legal perspective, the process of the transfer of the seat of a foreign company to
Switzerland is rather straightforward. A shareholders” meeting must be held in front of a notary
at which the shareholders of the foreign company decide to transfer the seat without liquidation
to Switzerland and adopt the new Swiss articles of association. At the shareholders’” meeting,
evidence must be presented to the notary that:

15 Article 333 paragraph 1 CO.
16 Articles 161 and 163a Swiss international private law act (IPLA); articles 126 and 146 Commercial
Register Ordinance (CRO).
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the foreign company validly exists;
the foreign law allows the cross-border relocation;

the existing foreign company form may be transferred to a Swiss company form;

N oo N -

the board of directors has resolved that the company has decided to move its main business
activities to Switzerland; and

5 a Swiss-qualified auditor has confirmed that the capital requirements according to Swiss
law are fulfilled; ie, that the company has the required minimum share capital as required

under Swiss law' and shows no capital loss or over-indebtedness.

Evidence for items (2] and (3) is typically provided in the form of a legal opinion either by the Swiss
Institute of Comparative Law in Lausanne or by a foreign lawyer confirming that the mentioned
requirements are fulfilled. The legal opinion must be in the official language of the competent
commercial register or accompanied by a translation, and all documents must be notarised
and apostilled. In order for the auditors to issue their confirmation, an (interim) balance sheet
of the relocating entity must be established prior to the relocation and attached to the audit
confirmation.

From a Swiss perspective, the transfer of the domicile is completed with the registration of
the company in the commercial register at the new domicile of the company in Switzerland. The
overall process and timing depends to a large extent on the requirements of the foreign jurisdic-
tion and if certain restructuring measures must be implemented prior to the relocation.’” If the
relocating company must be de-registered from the company register in the foreign jurisdiction,
the relocation might lead to the situation that the company is simultaneously registered in two
different countries for a certain period. The legal consequences that could arise from such a
double registration are not fully clarified. It is therefore advisable to coordinate the relocation
process as much as possible in order to keep the double-registration period short.

The process for a cross-border merger into Switzerland is similar to the Swiss statutory
merger process. In addition, evidence is required that the foreign company has allowed the
cross-border merger to Switzerland and in particular the concept of universal succession (ie, the
transfer of all assets, liabilities, contracts and employees by operation of law upon registration
in the relevant commercial register in Switzerland).

Outbound"

The relocation of the domicile of a Swiss entity to another jurisdiction is mainly driven by the
requirements of the foreign jurisdiction. For the Swiss entity to be deleted from the commercial
register in Switzerland, evidence must be provided that the foreign law allows the cross-border
relocation and that the company continues to exist in the foreign country.? Further, an audit

17 100,000 Swiss francs in the case of a limited company [AG) or 20,000 Swiss francs in the case of a
limited liability company (GmbH).

18  Such as, for example, a capital increase to meet the minimum share capital requirements under
Swiss law.

19 Articles 163 and 163b IPLA and articles 127 and 146 CRO.

20 For example, an excerpt from the commercial register of similar documents evidencing the registration
in the foreign jurisdiction.
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report must confirm that any creditor claims have been fulfilled or secured or that the creditors
agree to the deletion of the company from the commercial register in Switzerland, and the tax
authorities must confirm that all taxes have been paid. In the case of a relocation or merger out
of Switzerland, the creditors of the Swiss company must be notified three times in the Swiss
Official Gazette of Commerce about their right to request security for their claim. The relocation
process may in any event only be completed once the mandatory two-month waiting period after

the creditors’ call has lapsed.

Filing/approval requirements and competition

Two further key topics that parties in transactions will need to consider early on in the process
relate to structural concerns - namely, filing and approval requirements (eg, merger control
or foreign investment control] upon a change of control in a target business - and behavioural

concerns; namely, collusion between competitors.

Filing/approval requirements

Typically, a filing/approval requirement prohibits parties from implementing a transaction before
the expiration of the relevant waiting periods after having notified the transaction and before
obtaining approval by the competent authorities. In Switzerland, a merger control filing require-
ment applies based on article 9 of the Swiss Cartel Act of 6 October 1995 (CartA] setting out the
requirements for a transaction to be notified with the Swiss Competition Commission (COMCO].
If a transaction is subject to merger control approval by COMCO or any other enforcement agen-
cies, the parties are under a standstill obligation between signing and closing. In such a case,
parties must refrain from implementing the transaction, for example, by legally transferring the
relevant assets. This applies even if the involved parties are not competitors and the relevant
actions do not give rise to any antitrust concerns. As a consequence, during the standstill period
the parties must avoid any kind of implementation actions. Any such actions that the parties
must avoid during the standstill period are commonly referred to as ‘gun jumping’. Parties
who jump the gun may be subject to fines imposed by enforcement agencies under applicable
merger control rules.?' Further, the parties may be faced with the opening of an ex officio review
of the transaction by enforcement agencies and the nullity of the transaction agreement until
clearance or rescission of the transaction in the case of prohibition by enforcement agencies
under applicable law.?

In connection with the integration process, gun jumping includes not only the actions that
typically occur at closing and relate to the legal transfer of assets (eg, transfer of shares), but
also other actions in connection with the integration planning process by which the transaction
is implemented de facto. Therefore, the buyer should not, for example, seek to influence the
target’s commercial decisions, in particular, neither interfere with the target's customer and
supplier relationships nor pricing policies and should also not exercise any influence in relation
to dismissing or hiring any employees in the target. It is obvious that the gun-jumping framework
creates tension with the restricted actions obligations in the transaction agreement under which

21 eg, article 51 CartA.
22 eg, articles 34 and 35 CartA.
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the seller usually commits to refraining from a considerable number of actions without seeking
the buyer’s consent during the suspension period.

For the integration process, it is thus key that the parties put a process in place that
addresses the parties’ interest in integrating their businesses while still complying with appli-
cable antitrust laws. An effective integration planning process enables the parties to proceed
without fear of violating the rules and should in particular cover the following areas:?

e assets: what can be done to plan the combination of assets (as well as protect asset value
in the interim);

e products and services: what can and cannot be done in relation to joint business plans,
branding and product lines;

e customersandsuppliers: what canbe communicatedto customers and how it should be said;

e personnel: what planning can take place in relation to employees’ salaries and pensions; and

e systems [IT, finance, etc): data is a key asset but what kind of systems integration planning

is permitted.

Collusion between competitors

Regardless of any filing and approval requirements, if the parties to a transaction are competi-
tors, caution needs to be exercised with respect to exchanging information in connection with
the integration process as sharing certain information may infringe applicable antitrust laws. In
Switzerland, in cases of infringement, the COMCO may impose fines.? Before closing, parties
are still considered independent companies that are subject to applicable antitrust rules against
collusion. Consequently, the parties must continue to behave like competitors up to closing,
which means the parties must not enter into anticompetitive agreements and generally must
not exchange any competitively sensitive information (eg, information on commercial strate-
gies, current or prospective pricing, costs, salaries and benefits, margins, capacities, market
shares, local sales, territories, customers, suppliers, R&D and technology)? prior to closing. To
the extent necessary to plan post-closing integration, competitively sensitive information of the
target may be disclosed to representatives of the acquirer that are not engaged in the day-to-day
operations or marketing strategies concerning any overlapping business (clean team), and must
be aggregated or redacted by a clean team before any exchange of such competitively sensitive

information effectively takes place.

Employment

General

A further key topic in every post-merger integration exercise is the management of employment
matters. The fact that a buyer of a newly acquired business will typically expect cost synergy
effects may cause uncertainty for the staff of the acquired business. It is of utmost importance to
address human resources considerations as a top priority in post-merger integration planning

in order to protect the value of the acquired business. Among legal considerations, this should

23 Post-Acquisitions Integration Handbook, BakerMcKenzie (editor), 2017, p53.
24 Article 49a CartA.
25 Article 5 CartA.
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include operational aspects such as retention strategies and the bridging of any cultural differ-
ences between the buyer and the acquired business.

Post-merger integration planning will typically deal with merging entities of the newly
acquired business, transferring or consolidating assets in the buyer group structure, harmo-
nising the terms and conditions of employment contracts and downsizing the workforce. When
taking any such measures, the legal framework protecting employee rights should be carefully
taken into consideration.

Merger of entities/transfer of assets
Consolidation of an acquired business may be carried out, inter alia, by way of merging the
respective entities of the acquired business or by transferring the relevant business by way of a
transfer of assets, liabilities, contracts and employees. Regardless of the method chosen, under
article 333 paragraph 1 of the CO, the employment relationships pertaining to the relevant entity
or business together with all rights and obligations pass to the acquirer unless the employee
rejects the transfer of the employment relationship. In the case of such a rejection, the employ-
ment relationship terminates subject to the statutory notice period.? There is a mandatory joint
and several liability of the transferor and the acquirer with respect to any employee claims that
became due and payable before the transfer and after the transfer during the contractually
applicable notice period or the statutory notice period in the case of a rejection of the transfer by
the employee.” If the transferred employment relationships are subject to a collective employ-
ment contract, the acquirer must comply with its terms for a period of at least one year unless
the collective employment agreement ends before this period by expiration or termination.
Further, the employer has a duty to inform the employee representation or, in its absence,
the employees of the reason for the transfer and the legal, social and economic consequences
for the employees. Such information has to take place in due time before the completion of the
transfer. Typically, the information is made as soon as a transaction is publicly announced. If any
measures affecting the employees are planned, the employee representation or, in its absence,
the employees, in addition to the information requirement, need to be consulted in due time
before the decisions regarding these measures are taken. In the case of a breach of information
and consultation rights, the transfer will generally remain legally valid but the employees may
be entitled to claim for damages. However, if consultation obligations are breached and employ-
ment relationships are transferred by way of a bulk transfer or a merger under the SMA, the
employment representation may request that the court blocks the entry of the bulk transfer or

the merger in the commercial register.?®

Harmonising of terms and conditions/downsizing
Upon a transfer of an employment relationship, the terms and conditions of that employment
relationship remain in place. However, it will ultimately be in the buyer’s interest that the terms

and conditions are harmonised and consolidated within the employment framework applicable

26 Depending on the duration of the employment relationship, the statutory notice period ranges between
one and three months.

27 Article 333 paragraph 3 CO.

28 Article 28 paragraph 3 and article 77 paragraph 2 SMA.
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within the buyer group, thereby integrating the new employees into the work environment and
culture of the buyer group. This will inevitably necessitate a change of the terms and conditions
of the transferred employment relationships. Generally, under Swiss law, any changes in the
employment relationship will require the consent of the employee.

If consent is not provided, the employer will need to formally give notice to the employees
that their employment relationships will be terminated within the applicable notice periods or
will continue under the new terms and conditions. This may result in a collective dismissal,?”
which triggers additional information and consultation obligations towards the employee repre-
sentation or, in its absence, the employees. In the case of a collective dismissal, the informa-
tion and consultation will include stating in writing the reason for the collective dismissal,
the number of employees concerned, the number of employees employed and the period in
which the dismissals shall be made.®® The employer is not bound to any proposals made by the
employees. However, the employer nevertheless needs to carefully take such proposals into
consideration. An infringement of the consultation obligations may generally result in a penalty
payment in the amount of a two-month salary on the grounds that the dismissals are viewed as
abusive. Further, the employer needs to provide the local labour office with a notification of the
collective dismissal and provide a copy of the notification to the employee representation or, in its
absence, the employees. The notification will need to include the outcome of the consultation.®
The concerned employment relationships will terminate 30 days after the notification unless
the termination notice regarding the concerned employment relationships becomes effective
at a later date owing to any contractual or statutory notice periods. Thus, a failure to give the
notification may result in the concerned employment relationships remaining in existence. A
consultation aiming at downsizing the staff may be combined with a consultation that is required
in the case of a transfer of employment relationships in the context of a merger or a transfer of
assets [see above).

29 Article 335d CO.
30 Article 335f CO.
31 Article 3359 CO.
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